
~

CHICAGO

DALLAS

LOS ANGELES

NEW YORK

SAN FRANCISCO

1501 K STREET, N.W.

WASHINGTON, D.C. 20005
TELEPHONE 202 736 8000
FACSIMILE 2027368711

www .sidley .com

FOUNDED 1866

BEllING

GENEVA

HONG KONG

LONDON

SHANGHAI

SINGAPORE

TOKYO

WRITER'S E-MAIL ADDRESS

fberner@sidley.com

WRITER'S DIRECT NUMBER

(202) 736-8232

September 25, 2002

Branden S. Blum, Esq.
Senior Counselor
National Oceanic and Atmospheric Administration
United States Department of Commerce
1305 East-West Highway
Silver Spring, MD 20910

Re: Federal Consistency Appeal of Millennium

Pipeline Company, LoP 0 from an Objection
by the New York DeDartment ofState-

Dear Mr. Blum

In its Initial Brief sub,mitted to the Secretary of Commerce on August 12, 2002,
Millennium Pipeline Company, L.P. ("Millennium") cited, inter alia, the interim order issued by
the Federal Energy Regulatory Commission ("FERC") on December 19,2001 (Exhibit 1) and
the Biological Opinion issued by the: National Marine Fisheries Service {"NMFS") on September
14,2001 (Exhibit 8). Thereafter, the: FERC issued a final order on September 19,2002, and
NMFS issued a supplemental Biolo~~ical Opinion on September 6,2002. Copies of those
decisions are enclosed. Because the FERC and NMFS decisions reinforce the conclusions set
forth in Millennium ' s Initial Brief arid are relevant to the issues 10 be decided by the Secretary in

this proceeding, Millennium request:5 that those decisions be rect:ived into the record of this
proceeding as Exhibit lA and Exhibit 8A, respectively.

Millenniwn understarlds that the New York Department of State may request an
extension of the deadline for the submission of its initial brief and supporting materials until
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October 16, 2002 in order to addre~js the recent FERC and NMJ..S decisions. Millennium would
have no objection to such an exten~:ion of time.

Very truly yours,

~~

Attorney for Millennium
Pipeline ComDanv. L.P.

Glen T. Breuning
William L. Sharp

cc:

DCJ 591870vl September 25. 2002 (11:25arn)



Exhibit 1A

FILED,
Or:r-( '..F O.~... T HE' .\.J.~ III .

(,:-'.")r:T"W 23 ~ 7.)[.\..;\,.: 'i.\'~4 ~)

Before Cominissioners~. Pat Wood" ill, Chairman; .
William L" Massey, Linda Breathitt,
and Nora JvIead Brownell.

Millennium Pipeline ComlJlany, Lo][> 0 Docket Nos. CP98-150-000,

CP98:.150-003,

CP98-150-004,
CP98-1 54-001 ,

CP98:.154-002,

CP98-155-001,

CP98-155-002,
CP98-156-001, and

CP98-156-oot

Columbia Gas Transmissio:1l

Corporati.on
Docket Nos. CP98-151-00 1 mid

CP98-151-002

~DRDEF~ ISSUING CERTIFICATE,
G&t\.NTING .AND DENYING REQUESTS FOR REHEf'.RING,

AND GRANTING .~ D:ENYING REQUESTS FOR CLAJtlFICATION

(Issued September 19,2002)

1. On Decernber 19,20'01, the Commission issued an Interim Order authorizing
Millennium Pipe:line Compjmy, L.I.. (Millennium), among other things, to construct and .
operate a natural gas pipeliIke from a point in Lake Erie across the.so1l~~o£
New York to the city limits ofMount Vernon, New York.J 1;~ mterim 9fder, howevert
did not certificate a specific route t1l1rough Mount Vernon mJn ~nnect with
Consolidated Edison Compjmy ofl"olew York, Inc.'s (Consolidated Edison) high-pressure
pipeline, but req11ired that MilIennilum negotiate with eIe.cted officials and jl)terested
parties and citizens in MOUlkt Vernon and work toward reaching an agreement on a route
to an interconnec:t with Con,solidate:d Edison. On May 6t 2002, after negotiating with
Mount Vemon and Consoli(:Jated Biison, Millennium filed a letter with the Commission

JMillenni1Jm Pi.pelin(~ Comp:my, L.P ., 97 FERC' 61,292 (2001).



Docket No. CP98-150-000, !~ M.

.stanng that it had reached ~j~ompreh.ensive settlement agreement regarding the route for
~ll~nnium~s pipeline through MOUJllt VemoD. ..

2. " In this order, w~ will authori:~e Millennium's proposed route through Mount
'venion"and issue: a final certificate 1tO MiJlenni~ to construct and operate its pipeline.
.This order" finds that the Certificate Policy Statement does no1 apply to this proceeding.
fu addition, this.order finds that the ltiterim "order, among other things, ~d not err (I) in
holdjng that Millennium had demonstra~ market support for its project;.(2) in. failing to
address whether energy demand woUld be redUced as a consequence of the events of
September 11, 2()Ol; (3) in iLuthorizing Millennium to construct facilities even though
t-here are no. pending appli~ations to construct upstr,eam facilities in Canada; and (4) in
approving a negotiation process between Mount yernon and Millennium for the route
through Mount vemon, but declini11g to approve a negotiation process involving other
parties on other I»arts ofMillenniunl's route. This order also finds that ~e fmal
.~nvironmental inlpact state11tlent (EJ"S) complied with the requirements of the National
Environmental Policy Act of 1969 (:NEP A), holding, among other things, that the final
EIS (1) did not ignore the cumulati"e impacts of construction of downstream facilities;
(2) adequately .discussed alternatives to Millennium's project and alternatives to various
route segments; (:3) a.dequatlely discllSS:ed the ConEd Offse;tII aconic Parkway Alternative;
and (4) adequate"ly discussed blasting in Westchester County, terrorism and security
issues, dioxin and phospho~s issues, endangered and threatened species, and
constmction near the Catskill Aqueduc~ the BriarcliffManor Public Schools, the Indian
Point Nuclear Power Plant, and the Jane E. Lytle M~orial ArboretUm.

3. This order holdS that the Intc~rim Order did not err in issuing a certificate to
Millennium prior to Millennium's rleceiying a consistency detenninatio~ from New York
under the Coastal Zone ManagemeJllt Act (CZMA). Further, this order finds that we are
not requi{ed to revoke Millennimn':; certificate because New York objected to
Millennium's coJ1Sistency determination for the project .

Backlrolrn.dI.

4. On December 22, 1997, Millennium filed an application in Docket No. CP98-150-
000 proposing to construct and operate approximately 424 miles of primarily 24- and 36-
inch diameter pipeline from an interconnection with facilities to be constructed by
TransCanada PipeLines Limited (TtansCanada) at the United States-Canada border at a
point in Lake Erie through ]~ew York to a terminus in Mount Vernon. Millennium also
proposed to provide open-access ttansportation services under Subpart G ofPart 284 of
the regulations, to engage in certain activities and transactions under Subpart F of Part
1 57, and to lease pipeline capacity to Columbia Gas Transmission Corporation
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(Columbia). FinllIly, Millennium request~d a Presidential Pennit and authorization unde1L
.section 3 of the l'ratural Gas Act.to f;ite, construct, and operate facilities at the
international borcler in order to import natural gas from Canada. Millennium proposed to
interconnect its pipeline witl1 CQlunlbia, Algoriquin G.as Tiansmission Company
(:AIgonquin), and. Tennessee Gas Pi]~line Corporation (Tenne~see ). ~ .

~). The last s~~gment ofl'oflillennium's proposed system is in WestcheSter County, Ne~,
~'{ ork. In its application) MiU~11 pro~ed to constmct its pipeline along the c~ter ctf
~:o~olidated ~disOn's el~ctlic transmission line right-of-way. On April.16, 1999, the
~:ommission issued a draft IcrS evaluating. Millennium's proposals. In comments to the
.4:Jraft EIS, ConsoJlidated Edi~lon and the Public Service Commission of the State. of New
York (NYPSC) raised concf:rns about .the proposed pipeline's following the center of
~Consolidated Edison~s trans1nission line right-of-way. On JUDe 28, 2000, in response to
jthese comments, MillenniU1J1l filed ~1Il amended application in Docket No CP98-150-002
1tbat moved the proposed pi1=teline .ojrr Consolidated Edison's right-of-way onto State
JRoutes 9 and 9A (the 9/9A .It\lternative). On March 12, 2001, the Commission issued a
:supplemental draft EIS that addressed, among other things, the 9/9A Alternative. In
;a.ddition, the supjplemental <Jlraft EI~; identi:tied..another alternative, known as the ConEd
IOffsetlState Rou.te lOO Alternative, that would. place the pipelme about 1.00 feet from the
Icenterline of COIlsolidated I!;dison's ele.ctric towers. The ConEd OffsetlState Route 100
.Altema.tive would also follolw the l'aconic State Parkway for approximately.0.:5 mile,
from the intersection of the 'Ta.coni(~ Par~ay and Consolidatcd Edison's right-of-way at
.milepost 399.0A, and follov~ State ]~oute 100 for approximately 1.8 miles to the
intersection of State Route Jl00 and State Route 9A on the 9/9A Alternative at milepost

.401.3.

6. On April :26, 2001, tIle Commission announced that it was evaluating an
alternative, known as the ConEd O:ffset/faconic Parkway Alternative, to the ConEd
Offset/State Route lOO Alternative.. Specifically, the ConEd Offset1Taconic Parkway
Alternative would place the pipeline approximately lOO feet from the electric towers'
conductors, railic~ than 100 feet fro,m tbe centerline ofilie towers from mileposts 392.0A
to 399.0A, moviJtlg the proposed pi]peline approximately 30 to 40 feet from the ConEd
Offset/State Route 100 Alte:mative" In addition, the ConEd ()ffset1Taconic Parkway
Alternative would follow tl1le Taconic Parkway, rather ilian S tate Route 100, from the

,- 1n a companion application, in Docket No. CP98-151 -000, Columbia proposed 'to

abandon Line A..5 in order 1that Mi]llennium's facilities could be constructed in Columbia's
right-of -way and to lease c3lpacity cm Millennium's system So that Columbia could

continue to provide service to its A-S shippers.
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intersection of the Parkway and Consolidated Edison's right-of-way at milepost 399.0A
back to the originally propo:;ed rou1e near milepost 404.1. On October 4, 200 1, the .
Commission issued a final I~IS that responded to comments about the 9/9A Alternative,
t1te ConEd .Offset/State Route 100 i.\lternative, and the ConEd Offsetlfaconic Parkway
Alternative apd that recomnlended 1the ConEd Offsetiraconi.c Parkway Alternative.

'7. The Interim Order a'l1lthorizej[} Millennium's proposals and adopted the ConEd
Offsetffaconic Parkway AI1:emativl~ in Westchester County. 'fh.eInterim Order, however,
did not certificate a specific route fi)r the Millennium pipeline: through Mount Vernon
because .the citizens of that j~ty raised numerous, specific concems about pipeline
construction through their c,ommunity and objected to the location ofMilleDDium's .
interconnection point with (;onsoli(1ated Edison. Rather, the:rnterim Order required that
Millennium negotiate with c~lected 4[)fficials and interested parties and citizens in Mount
Vemon and recommend a route to ~m interconnection with C()nsolidated Edison's line
within 60 days oftbe date oftbe or,der, i&s, by February 19; 2002.3 The Interim Order
stated that, at the end of the negoti~ltion.period, the Commission would issue a final order
authorizing Millennium to c:onstruc:t its.pipeline, including a :;pecific route to.
.Millennium's termination pc>int. ~ .~ .

8. On January 10,2002, the Cctri1mission issued an order directing Consolidated
Edison and KeySpan Corpo,ration (Key~pan) to provide information on the location, siz-e,
and capacity of Consolidate.d Edison's facilities, as well as infoIDlation on Consolidated.
Edison's claim that it needs to consb'Uct additional downstream facilities and information
on potential alternative interconnec:tion.points in Mount Vemon with Millennium.s The
January 10 order held that al meanijlgfu1 negotiation process in this proceeding that "can
culminate in a route th.at to the greiltest extent possible addre.~ses the concerns of the
Mount Vernon community"' would be nearly impossible without this information. The
January 10 order stated tha1 "[i]f C,onsolidated Edison requests confidential treatment forany of the infonnation that it submits, [the Commission] will require that any p'arty , .

JOn February 20,2002, the Dire~tor of the Office ofI~nergy Projects (OEP)
extended the negotiation period until March 5, 2002. On March 6, 2002, the Director of
OEP extended the negotiation peri.:>d until April 4, 2002.

~e Interim Order recogni.r.ed that an alternative route through Mount Vernon
could require additional consideration undertheNEPA [42 U.S.C. § 4321, m~.] and
other provisions of law.

~illennium Pipeline COmI)any, 98 FERC' 61,010 (2002). KeySpan was
included in the order because it jointly owns some facilitie.s with Consolidated Edison.
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including Mount Vemon, see:king to examine. ~e infOm1ation sign a non-disclosure
agreement." ..

.
9. On January 15,2002, ConsoUldated Edison and ~eySi>an filed th.e requested
information but stated that tl1le infonnation "contains trade secJ'et..material; the disclosure
of which would have a signijticant adverse effect upon [its]. competitive position and the
security of its system." On January 17, the Commission approved a proposed protective
order and non-disclosure certificate in order to facilitate negotiations an~ protect the
c~ompetitive positions o~ CoIlsolidatc~d Edison. and KeySpan.6 .

..
10. On May 6, 2002, after negotiating with'Consolidated Edison and Mount VernoD,.
Mil1~um filed a letter that identi1ied a route through Mo1"mt Vemo~ ~ the Mount
Vemon Variation) that wouJd reloclLte the proposed pipeline fi-om residential
neighborhoods to industrial and col1l)n1ercial areas, that would reduce the amount of .
pipeline construction in Molmt Venlon by 40 percent, and that would provide a mutually
agreeable new point of interconnec1ion..with Consolidated. Edison.. Millennium's.letter
acknowledges that "non-jurilsdictional faC11itie;8 will need to 00 added to [Consolidated
Edison's] system downstre8JlD ofth(~ delivery point" because it appears that Consolidate~l
Edison does not have any faL.cilities at the end point ~f the proposed route through Moun.t

Vernon.

11. On May 9, 2002, the New York State Department of State (NYSDOS) issued. a

determination, objecting to the con:;istency certification for ~li11ennium's proposed
pipeline under the CZMA. The N'1rSDOS found that Millennium's proposals were
inconsistent with New Yorl('S Coastal Management program and the Village of Croton-
on-Hudson's Local Waterfr,ont Revitalization Program. Millennium has appealed

NYSDOS' determination tOI the Se(~etarY of Commerce.

12. On June 14, 2002, tIle Villa:ges of Croton-on-HudSon, New York and Briarcliff
Manor, New York (Villages) and the Town of Cortlandt, New York (Cortlandt) filed a

joint motion, requesting th~lt we revoke the certificate granted to Millennium in the

Interim Order. On June 24,2002, the County of Westchester,New York (Westchester)1

also filed a motion requestj.ng that we revoke Millennium's certificate.

13. The Interim Order r,equired Millennium to develop a site-specific plan for crossjlng

the Catskill Aqueduct that would be reviewed by an ind~ndent third-party engineeri11lg
contractor who would be directed by the New York City Department ~f Environmentali
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Protection (NYCDIf.p). ODlApril ]l6,2002, the NYCDEP denied permission to.
Millennium to conduct an ()n-site i'nvestigatioD of the CatskiJ I Aqueduct so that
Millenriium could develop its final site-speci:fic cr~ssing plan.

14. Sixteen- parties filed requests for- rehearing and clarification. of the Interim Order~ 7

ne issues raised in the reqllests for rehearing and clarificati(m, the.motions tQ revoke the
certificate, and the untimel~, motio]~s to- intervene are discussed below .-

n. Procedural Matter~~

15. After"the issuance oj~the Interim Order, the RipleyTupayerAlliance, the City.40tf
New York,. and Paul and N;mnette Wasserman filed untimely motions to intervene. WIleD
late intervention is sought a.fter the issuance of an order dispc )sing of the application, the
prejudice " to other parties aIId burdcm on the Cominission of granting the late interventi<m
may be substantial. Thus, Inovants bear a higher bufden to demonstrate good cause for
the granting of such late intervention.8 .Here, we believe that the public interest is serve-d "

by granting the late motion~~ to intervene. Under: the";circumstances, we find that granting
the late motions to interven,e at this time will not cause any unjustified delay and
disruption to the proceedin!~ or cre~lte an undue bur~en"on other parties or the
Commission. Thus, un4er ~;ection :385.214 of the regulations, we will grant the request~
for late intervention.

m. The Mount Vern2~ Variat~

16. On May 24, 2002, we issue(( a Notice ReQuesting Co,-,,- (Notice) on. the
Mount Vernon Variation. In respoJ[}se to the Notice;: we received six comment letters.
One commenter was a business owner in Mount Vemon. The other commenters were a
resident ofBriarcliffManor, New ~{ork (who wrote two letters); the County of
Westchester, New York; thc, Town of Cortlandt, New York; and a joint letter from the
Villages of BriarcliffMano1l and C]~oton-on-Hudson, N~w Y()rk and the Town of
Cortlandt. Except for the blJSiness owner, no other residents from Mount Vemon filed
comments about the Mount Vernon Variation.

7The parties filing for rehearjng and clarification ofdle Interim Order are listed in
the Appendix A to thjs orde'r. Mou'flt Vernon filed requests for rehearing of dIe Interim
Order and the January 10 ofder but withdrew the requests on August 5, 2002.
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Route DescriJI!tlm!A.

17. The Mount Vernoh Variation, an ~pproximately 0.67 mile long route negotiated
between Millennium, Mount Vernon, an4 other interested parties and citizens of Mount
Vernon, : replaces Millenniwn's originally proposed 1.2 mile long route in Mount Vernon.
18. .Millennium's pipelin,e in Mount Vernon consists of two segments. The :first
segment includes constroction in 311l area that was evaluated in the final EIS and is: Dot .
part of the .Mount Vernon V'ariatiOI1l. This area extends from upproximate milepost 4~1.5
near the crossing of .tbe Bronx. River, a railroad, and a truck p~)I~g area on MacQuesten .

Parkway south of the intersc~tion of MacQuesten Parkway and Howard Street to a
proposed meter station near the int(:rsection ofMacQuesten Parkway and Oak Streetnear
milepost 421.8. This 0.3 mile long segment involves in-street construction along.the.west
side ofMacQuesten Parkw~ty. Sinc:e this segment of pipeline was evaluated in the final
EIS, we will not discuss it algain here.

19. The Mount Vernon ,{ ariatioD, or second segment of pj peline in Mount Vemon~
begins near milepost 421.8- and extmds to the southwest alon 9 the west side of
MaCQuesten Parkway from Oak Street to South Street. Attbis point, the variation turns
southeast on South Street fi)r apprQximately 300 feet. Near file Metro-North Commuter
Railroad Company (Metro--Nortb) J:aiJroad crossing~ tJle variation moves out of the road
right-of-way and into a par]cing area along the south side oftbe road and northweSt of the
railroad. -The railroad cro~:ing wolJld be completed as a bored crossing from this parkirlg
area to the parking area on the sou1heast side of the railroad, ~ about 400 feet ofilie
variation would be const111(;ted p~anel to the South Street right-of-way beneath the
parking lots, rather than unl(}er -the Jroad surface~ After the, bored crossing of the railroad,
the variation continues sou1:heast tllrough the parking area.to Beach Street. At Beach
Street, the variation turns southwe~~t and win be installed beneath Beach Street surface for
a distance of approximately 500 feet. The variation ends at the Bronx-Mount Vernon
border at a new interconne(;tion with the higb-pressure facilities of Consolidated Edison.

20. Construction of dle :Mount 'vernon Variation requires about 2.8 acres of
construction right-of-way \1vidlin road rights-of-way and about 0.74 acre ofworkspace in

the parking lots for a total of abou1: 3.54 acres.
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~onstructiQJ!!B.

21. Millennium will COItStruCt tIle Mount Vernon Variation by using the in-street
constrUction methods that 'N'ere de:;cribed in the final EIS.9 Millennium's construcuon
worksj>aces will be within -the roacl rights-af-way at parking lots.

22. Millennium's construction ,vorkspace WIll consist of a 35-foot-wide construCtiOJIl
right-of-way occupying the: curb to curb area along the west side of MacQuesten Par~ay
(a divided four-lane road) ;md the entire road surface of South 'Street and Beach Street.
~e construction right-of-~vay win leave South Street to enter parking areas on the
no~west and southeast sides of tIle Metro-North Railroad to complete the bored crossing
of the railroad. (South Str~~et croS!;eS over the railroad via a bridge.)

23. The sidewalk areas adjacent to the road surface will DOt be used for constmctioIi
workspace, so th,at foot tra:ffic will not be obstructed by in-street constroction. During ,

construction, Millennium ~vill need to close portions of the roads, to vebi,cle traffic.
Typically, this will involvel closin~~ a block at a time. ParkiDg along the closed section~; of
road win not be available ~IDd the :)treet closing will result.in traffic detours. The streelt
closing and limited parkinJ~ availa1l>ility may affe;ct access to some businesses and
residences. Also, utilities :ire buriled beneath the affected road surface aDd they may bc~
,damaged by construction acttviti~;.

24: Consistent with the requireJrnents for the originally proposed route in Mount
Vernon, we will require Millenni1Jm to construct .the pipeline according to the following
condition, which slightly n1odifies environmental condition 48 in the Interim Order. The
.condition adopted here refllects th~: change in the pipeline's location and includes businlessowner notification. .

.Following consu]tation v nth the appropriate authorities and community
-representatives, and! before construction, Millennium shall prepare site-
specific construction and Jrlitigation plans for constmction within Mount
Vernon (milepost 4:?1.5 to :Mount Vernon Variation milepost 0.67). These
plans shall address I=onstruc;tion-re]ated issues, including:

constJ1lction :;chedules and timing;a.

traffic: detours around construction acti vities;b.

(
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resideIJit and b\lSiness notification of construction schedules;c.

do alternate parnl1g locations f~r-1oss of p8Jking spaces;

provisions for mainten.ance of access to businesses and residential

buildiIJlgs;

e.

f. provisions for maintenance of construction equipment to reduce m
and noise poThlltion; and .

provisiions for appropriate utility repair crews and materials to:be on
site at all times during construction in residential/c.ommercial areas..

g.

Ifutilities to residential buildings are damaged and. cannot be restored on
the same day, Millelmium must offer affected residen1s alternative housing
:and transportation tct and from these alternative housittg locations. The-
.plans, with documelltation (.f co~sultation with approl mate authorities, shall
be filed with the Sec:retary for review and written appt'oval by the Director
ofOEP before cons1ruction..

25. Also, since the Mount Vernon Variation will cross .the Metro-North Ra.ilroad,
Millennium will need to ablide by {mvironmental conilition 50 in the Interim Order, .which
provides that:

.before construction across the Metro-North Railroad tracks in
Westchester Count}r, Milletmium shall file the detailed plans and design
drawings with the C:ommisl;ion, along with comments on the plans from
Metro-North, for re'view and written approval by the Director of OEP .

26. The requirements for constt1lction in Mount Vernon will also include those that
apply project-wide, such 8:; the co:IDplaint resolution process which will be established to
address potential construction prolblems!O .

c. Resources ~m:t.Am~

27. The Mount Vernon Variati,on will not affect waterbodies, wetlands, threatened or

endangered species, fisheries, wiltnife, or vegetation. Also, there are no known

10~ environmenual condi'tion 43 in the Interim Order.
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geological hazards or resollfces in the vicinity of the Mount Vernon Variation.- Thus, we

will not address these reso11rces further.

Land UseD.

28. The land within the construction right-of-way is used for roads and parking lots.
Most of the land use along the construction right-of-way is comniercial.

29. The greatest construlction irllpacts will be caused on tlle roads where the
construction will take placc~. Neve:rtbeless, our review indiclttes that construction
activities can be managed flO as to result in only short-term, (:onstroction-retated impacts
on traffic, residences, and 1local businesses. Millennium's proposed use of sewer-Iine c.t
stove-pipe c:onstruction technique~: for in-str.eet construction will reduce the required
work space and minimize the imp~tct and duration of activitic:s. By using these
specialized construction te4~hniques, Millennium can maintain a restricted flow of traffilc
around work areas that gCI1:erally vrill not require complete StJ'eet-closings on wider
roadways such as MacQue:sten Pm~ay. Constroction activities on narrower roadway:),
w~ere the e:xisting road right-of-way is approximately 35 feet wide, willlequire
temporary street closings and traffic detours, typically on a block-by-blockbasis.

30. In addition, because: Constnlction will require the use of the curb-to-curb area o1:
the roadway for temporary work SJpace;:some on-street parking for local residents and
businesses will be eliminated frOIr~ the section, of the street under active construction.
Alternate parking will be needed ion these instances during the time required for
installation of the pipeline.

31. There is also a potential to ;affect trees along the roads where the pipeline will be
installed Millennium proI)Oses to trench within roads, not along the side of them. Thl1S,
construction will not requiJLe tree c:learing, since a11 construction and associated activi~,
will be confined to the are~l betwel~n the street curbing. There is, however, the potenti~.J
for root disturbance. Mille:nnium ;states that it will compensate for any trees lost as a
direct result of the pipeline' constnlction. In areas of ornamental or shade trees, the value
for lost trees will be detemlined b~( the fair market value (planted and guaranteed) frOD1
local tree nurseries.))

32. Our review of the pJroposedl route through Mount Vernon indicates that many
utilities are pre~ent in and along tl:le streets, such water 'and sewer lines"and overhead
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electric and telephone wire:s. Miltennium states that utility owners win mark existing
utility lines to avoid dama~~e duringtbird-party excavation as part of the "One-Call"
" system. Millennium's con1tractor ,mI identify existing utilities before""trench excavatio]~
during consultation with u1jlity operators and the city. Normal" constrnction practice cans
for installing the new pipeline under the existing utilit:y lines to maintain sufficient co"V'c~.

E. .Cyltural Resource![

33. In May 2002, Mille:Dnium c:onducted a background and literature search and a .
pedestrian survey of the Mount V (~mon Variation. As a result, Millennium recommencied
arcl.tae<?logical testing in t1:le medilms bfMacQuesten.Parkway and in the two vacant .

South and Beach. Street lots prior 1:0 construction, and trench monitoring during
construction along MacQuesten P:arkway. The staff and the New York State' Historic

Preservation Officer conc\llr with these recommendations.

34. Previously, Millennium fil(~d a plan in the event that Imy unanticipated human
remains or historic properties are t~ncountered during construction. We find that this-plan

is acceptable.

35. In 1997 and 1998, rv1illenniiU1D contacted Native American groups who
traditiona11y used the proje:ct are~; in order. to. provide them with an opportunity to :
comment on the project. }I-lo cotn1:nents.wer~ received for the portion of Millenniums

pr.oject in Westchester Colmty .

36. Due to the infonna1ion tha1~ is missing for this and other portions of the project,.
and .to ensure that the CoIIImission's responsibility under section 106 of the National
Historic Preservation Act ;md its implementing regu)ations 'IJre met, we have inc)uded i~
condition in the Interim Order requiring the completion ofa11 cultural resources studie:s
and staff approval before (:onstru<:tion can begin.u

Air Quality and NI~F.

37. Construction of the proposed facilities could cause a temporary reduction in loc:al
ambient air quality as a re~mlt of filgitive dust and emissions generated by construction
equipment. The extent of dust ge:llerated will depend on the level of construction activity
and on soil composition and drync~s. If proper dust suppre""sion techniques are not
employed, dry and windy 'weather could create a dust nuisatlce for nearby residents and
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businesses. The emissions for COIJlstruction vehicles .and eqltipment should have an
insignificant effect on air ~tuality of the region. However, under certain meteorological
conditions, there might be high tetnporary concentrations of pollutants in the vicinity.of..
constructi.on. No significa:l1t impa,ct on. air quality will occur during operation of the

propo~ed pipeline.

38. There will be intemrittent cons~ction noise that will vary from hour to hour at
any single location depending on the equipment in use and the operations being
perfonned. Nighttime noifie levelfl will be unaffected, as. mc )st construction win be .
limited, to daylight hours. 'The noise associated with:pipeline construction is similar:to the
noise ptoduced during exc:~vation and grading at many other small consm.ction sites, butits duration at any specific area will be relatively brief. .Neighbors ~ght hear the .

construCtion noise at times, but thc: overall impact will be temporary and will not be.
expected to be significant. All construction activities will Comply with Federa1, state, ;md
local construction regulations (~" for the time ofwork and noise).

G. Route Varia~

39. "The Mount Vernon business owner, who filed a comment in response to the
Notice, suggests that we review a route:variation that would use the green space and
bicycle trail along the BroIIX RiveJr Parkway, rather than the MacQuesten Parkway. nle
cominenter"states that the fLrea is about 400 feet to the weSt of MacQuesten Parkway mild
that constructing the pipeline in this location would avoid his business.

4(). The Mount Vernon Variation was developed through a consultation. process
between MillenniUm, repr(:sentati',es ofMount Vernon, and other interested parties and
citizens of Mount Vernon. These parties found the Mount Vernon Variation to be the
preferable route. We did D.Ot evahlate the commenter's sugg:ested variation, or other f()IUte
variations, because the coDsultation process resulted in a route that is preferred by the
consulting parties. We. believe thBlt Mount Vernon's representatives considered the
interests of residents and business owners within the city in developing this route. ThllS,
we do not reconnnend ariy change to the Mount Vernon Variation.

H. .Qonclusion

41. The Mount Vernon Variation will move Millennium's pipeline to a more
commercial part of the city' away from sensitive resources such as residential
neighborhoods, apartment 'buildinJ~s, a school, health center. hospital, churches, and fire
stations. In many cases, Millennitlm's originally proposed route would require

construction within 25 feet of these sensitive resources. The Mount Vernon Variation
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will also be about 0.5 mile sho~er than the orIginal route. Thus, based on'tbe information
provided by Millennium, irtformati:on developed from data re:quests, and comments from
local 'governments ~d individual members of the public, we find that construction and
.oper.ation of the Mount VeJmon .Variation is in the public convenience and necessity.

IV. N on-Environm~nt~~i

Certificate Itolicy Statement"A.

1. ; ~m Ord~~

42. The Interim Order rllid not a~pply the Certificate Policy Statement to Millennium's

proposals.t3
2. ~~ Rehearing

43. Cortlandr4 and the Town of New Castle, New York (:New C~tle) contend tl1at -the
Interim Order erred in not applyin:g tIle Certificate Policy Statement in this proceeding.
Westchester contends that tIle Cornmission improperly appli ed tIle Certificate Policy

Statement by relying on pr,ecedent agreements.

~
44. .In addition, Co~.andt cont<mds .that, while Millennium filed its application prioJr to .
the issuance of the Certific:ate Poljicy Statement, Millennium significantly amended its
application after the Certificate Pc.licy Statementwas issued by proposing to re-rQute 2:2
miles of pipeline in Westc]ltester Coun.ty (i.e., the 9/9A Alternative). For this reason,
Cortlandt alleges that Mill,enniumlls amended application should have been subject to t1ile
requir~ents of the Certificate Policy Statement and that the application should have bleeD
denied. ..

]3Certification ofNrew Inte:rstate Natural Gas PipeliDe Facilities (Certificate Policy
Statement), 88 FERC , 61,227 ( I ~~99), ~ clarifying ~~ Q[ IJQ!i!;.Y, 90 FERC

'61,128, ~ furtherlli!ifxi!!g:statementQ[~, 92 FERC' 61,094 (2000).

J~otUnder My Backyard filed a request for rehearing that adopted Cortlandt's:

rehearing request.
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~1iSSiOD :Holding3.

45. On July 29, 1998, we issued! a NGtice QfProposed RuJemaking (NOPR), proposjng
to make changes to our pol;icles rel~ardiDg the certification of.construction\activities!~
On September 15, 1999, WC3 issued our Cemficate Policy Statem~t to provide gui~c~~
as to how we will evaluate:propos~L1s fot certificating new construction. In a concurriDlJ~ .
opinion, a majority of the (!ommisJ;ion Stated that the Certificate Policy Statement woulld .

apply only to applications 1i1ed aftc~ the date the NOPR was issued, ~, July 29, 1998.

46. Under ourpoIicyas it exist(:d pripr to the C~rtificate Policy Statement, an applicant
was.,required to demonstrate that it had entered .into long-terl11, execut.ed contracts or
binding precedent:agreemcDtsG&. 10-year contracts or precedent agreements) for a
substantial amountof1he firm cap~lcity of the proposed faciljties..' The minimum level ,

of firm commitment that wle recogJlized,as sufficient for new on-shore facilities was 25
percent of the pipeline's proposed (~apadity .17

47. Und.!,r the Certificab~ PO~C)' Statement, the threshold question applicable to
existing pipelines proposiDj~ new con~ction is whether the project can proceed without
subsidies from their existin;g customers} Normally, in the ca.c:e of a new pipeline comp~my
like Millennium, this thresliold requirement is ~et since there are no exi.sting- customer:s.
For both new companies aJJl.dexisting pipelines, we also consider potential impacts of t:l1e
proposed project on other p~ipelin~; in the market and those existing pipelines' captive
customers, or landowners and -communities affected by the route of the new pipeline. I:f
residual-adverse effects on these interest groups are identified after efforts have been
made to minimize them, W(~ will evaluate the project by balancing the evidence of public
benefits to be achieved against the resid\la1 adverse effects. Only when the benefits
outweigh the- adverse effec1:s on ecl()nomic interests will we proceed to complete. the
environmental analysis wh(~e othe:r interests are considered.

48. MillenniuJD's applic~ition w~as :filcd prior to July 29, -1~~98. As we stated in the
Interim Order., we believe't1!tat it wlDuld pot be appropriate to apply the Certificate Polic;y

l~egulation of ShoJ1-TennNatUraI Gas Transportation Services, 63 ~. ~.
42,982 (August 11, 1998), ]f4'ERC S:tatut~ and Regulations, IToposed Regulations 198E~-

1998' 32,533 (1998).

J7~, ~.g., Ouachita River ()as Storage Co., 76 FER(: '61,139 (1996); SteUbelJl
Gas Storage Co., 72 FERC' 61,102 (1~5).
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49. ~ortlandt alleges that Millenrtium should be subject to the Certificate Policy
Statement because Millenni1Jm significantly amended i~ application .after July 29, 1998,
by re-routing 22 miles oflfuc~. We d~sagree. Millennium's application, filed prior to the
issuance of the NOPR, prop<>sed to c~onstruct approximately 424 miles of pipeline. Prior

..to filing its application, it w~~ necessary for Millennium; among other things, to.obtain
financing for its pipeline, COillduct ml open season, and enter itrto precedent agreements
with shipperS for capacity .OIl its sys1tem. based- on the Commission's then-existing
construction policies. Mille]rmiuin's amepdment, filedaftet. the ~OPR was issued ori Jul;~ .
28, 1998, ~oved approxima1tely 22 ]tniles of line in Westchestcr County because of .
concerns abou;t constrtlcting facilitic~s fu the center of Consolitlated Edison's power line
corridor. We do not believe that filiing an a'mendment to re-route 22 miles of a 424-mile
long pipeline system for en'\iironme-lltal reasons should result in the Commission
retroactively imposing tJ1e C:ertificate Policy Statement's criteria on Millennium. Thus,
we find that the Interim Order ~d 11lOt e.-,r in not applying the Certificate Policy Statemerlt

here.

B.

M!!:k!~!MI.

II!E[i!!!!; Ordera.

50. The Interim Order found th~rt Millennium had demomtrated market support for its
.proposal because it had sub,mitted 4~ightprecedent agreements for 10-, 15-, and 2o-year

tenns that subscribed 66 percent 01[ the capacity of the pipeline. The Interim Order als~~

held that the Commission dloes not distinguish between pipe1ines' precedent agreemenu~
with affiliates or independe:nt marl.:eters in establishing the Dkarket need for a proposed
project as long as the precedent agreements are long-tenn an d binding.

18~ Midcoast Interstate Transmission, Inc. v. FERC, 198 F .3d 960, 965 (D.C.
Cir. 2000) ("The new polit:y [~ the Certificate Policy Statement], however, has no

bearing on these proceedi11lgs bec8luse it does not apply retroactively.")
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b. ~~ts for Rehearing

51. Cortlandtand the Villages c~ontepd"that we erred in,relying on the precedent
agree.ments submitted by MiIlenni;um, alleging that most of the capacity was subscribed
by affiliates of MiIlenniWDI. Cortl;mdt po~ts out tliat only 2 J percent of the capacity ojr
Millennium is subscribed by non-flffiiiates and that precedeDt agreements for 23 perCellt
of capacity dQ not jUstify tIle issuance qf a certificate. Cortlandt and the Villages contend
that, contrary to statements in the ][nterikn Order, the Commission does distinguish
between affiliate and non-flffiliate contracts. To support then position, they cit~ the
Indenendence Pi:Reline COI~ l»rOceeding.l.9 In ~~~" Cortlandt a~erts tha1t
'the Commission did not issue certi:ficates to Independence Pipel~e Company"
(Independence) and ANR Pipel~e: Company (ANR) because, while Independence and
ANR submitted binding prlecedent agreements for 68 and 72 percent of their capacity
respectively, approximatelJf 55 percent p(the total capacity of their projects was
subscribed by affiliates. A,ccordin,g to tortIandt, ilie Commjssion required Independence
and ANR to execute contnllcts witll non'-affiliated shippers fi.r 35 percent of the capacity
of their projects before cerli~cates wo1dd be issued. Cort1andt alleges that Ind~enden,~
recognized that there is gO(~ reas<J'n to'be suspicious of precedent agreements with
affiliates and that an applicant mu~;t show that 35 percent of its binding pre"ce<:lent
agreements are with nOIl-ajliliated shippers. The Villages also note that the Ind~en~~~
proceeding required that Independ,ence and ANR file executed conb"acts for 68 and 72
percent respectively of the capaci~f of ,their projects" prior to commencing cOnstructiOIl.

52. Westchester c.ontends that 1'I.1illeJinium's precedent agreements do not indicate that
there is a sufficient comini1ment fctr deliveries to the Mount. Vernon interconnect with
Consolidated Edjson .to maJke the Westohester County portion of the pipeline
economically vjable. Westchester alleges that despite findings in the Interim Order that
the Millennium pipeline will move gas)tothe New York Cit)r area, there is. no informatiion
in the record that identifies these eJ[1d-use .~ustomers, where they are located, and wheili.er
local distiibution systems are in pblce to reach them. Westchester also asserts tha~ the
only identified Westchester Count)r customer is Intemationa] Business Machines
Cotpoiation (mM), which iis subscnDin$ a mere 1 ,000 Dth per day of capacity.
Westchester claims that sin Ice Minc~nniUm has riot identified any other Westchester
County customers~ nor subrnitted any market studies supporting the possibility of other

J9Independence Pipe:line Company, 89 FERC.' (j;1,28:1 (1999), ~iY!!iDi

certificate~ grnnting ~ ~lY!ng ~~ .@D!I den~ng clarificatiQD, 91 FERC , 61,102,
QrQg ~ ~ificates, 9:~ FERC' , 61!,022, ~ ~nied, 9:1. FERC' 61,268 (2000).
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Westchester C~unty custom,ers, it is clear ~t there is no Westchester County need for the

MillenniUtil pipeline. I

53. Westchester quotes Conso~dated 1Edison's February 24,-1998 protest to contend
that the -Millennium pip~1in(~ is not ][leeded. lD:- that protest, CoD$olidated Edison stated
(1) that there was substantial existitig capacity in its facilities to .support the construction
of naturai gas fired electric looge~eration; facilities and (2) that there was 300,000 Dth per
day of existing-unused capa,city in :rolew York City and that Millennium would create

another .128,000 Dth per da:~ of ex~ess capacity.
, .',54. Westc\1ester contends that t11le final HIS. and Interim Older did not address. the .

"events :.of September 11." .Westcbl~ster asserts that the loss of the World Trade Center
and adjoining properties wi:ll significantly reduce energy demand in New York City,
contending that the World 1lrade Cj~nier. was supplied by bydJ'opower from the New Yolk
Port Authority; that bydropc>wer will be made..available to bu~inesses that reloCate .to:.
Manhattan, and, in turn, the: bydroplower will displace power that Consolidated Edison

would ~pply.;. .r .".

55. Westchester contendls that it was.unacceptable for the Commission to issue an'
Ii1terim.Order jn this proce(~ding prior tQ a cowerence that was held in New York City on
J anuary: 31, 2002, to discus:g the en'ergy infrastructure in the northeast, claiming that the
Commission has a duty to alIialyze :all relevant factors before issuing a decision. ..'

+

~.~~ion Holdingc.

56. Cortlandt and the Viillages c:ontend that we erred in relying on precedent
agreements with affiliates flS a sho'wingiofmarket demand. To support their position,
Cortlandt and the Vill"ages :rely on "the qommissionts holding in the IndeRendence

din " procee g. i

I

57 ~ Under the constructiion policy applicable to this proce~ding, as long as the
precedent agreements are tDng-tenn and binding, we do not .distinguish between pipelines'
precedent agreements with affiliatj~ or independent marketers in establishing the markc~t
need for a proposed projec1t.1.° .Tbc~ fact that the marketers are affiliated with the projec1l

20~, ~.g., Texas E:astem Transmission Corp., 84 FERC '61,044 (1998);
Maritimes & Northeast Pipeline, 1..L.C., 76 FERC '61,124 (1996), ~ QIl ~, 80
FERC' 61,136 (1997), w1Jlere the Colmnission al1owe(L a SiJlgle signed contract with Wl

( continue(I...)
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sponsor does not lessen the marketer's need for the new capacity of their <?bligation to p'ay
for it under the terms of the:ir contracts. In addition, in a competitive environment, the
marketer still muS! offer its commo4ity at competitive prices to attract customers. Also;
affili~tedmarketers are potentially s:ubject to greater regulatory o:vex:sight than non-'
affiliates~ For example, pipeline ajffiliates are ~bject to the,standards of conduct
concerning marketing affilj,ates in :Part 161 of$e regulations.

58: Moreover, while we do not have j~sdiction over non-jurisdictional companies
affiliated with interstate pi]>elin~, we can exert. contt:ol over affiliated companies in
particular circumstances w]~ere Su(~h action is necessary to accomplish our policies for 1:he
transportation of natural gas in int(~rs.tate commerce. ;.More specifically, if an affiliated
company acts in concert wjth its pj:peline affiliate incoime~on with the transportation of
gas in interstate commerce in a manner;that frustrates the Commission's effective
regtilation of the .interstate .pipelin(~, we may look through or disregard the separate
corporate structures and tre:at the p,ipeline and affiliate as.a s)ngJe:entity, ~ a single
natural gas company. In doing so, we would regulate the affiliates~ activities as if the
affiliate were owned directly by 8111 .interstate pipeline:l .

59. Cortlandt and the Viillages (~ntend that the Commission distinguished between
affiliate and non-affiliate c'ontrac~: in Inde~endence In that case, when Independenc.e
filed its ,application in Mooch 199'7', there was no ~arket support for its proposed project
Independence conducted aJl open f;eason for its proposal from April 2 to May 30,. 1997.
In a June 20, 1997 open-season SULtuS report, Independence claimed that it received
requests for 750,000 Mcf p.er day of capac~ty from t J shippers representing "all segments
of the industry," and that it would submit precedent agreements once they were
negotiated; In fact, Independence projected that all capacity of the proposed project .

would be under conttact. In a July 10, 1997 answer .to prote-rts, Independe~c.e again
claimed that 11 shippers, includinl~ producers, marketers, and local distribution
companies, had expressed i[nterest in the project and that it e1Cpected to complete the
contracting process and filc~ agreements in August 1997. On September 4, 1997, with no
precedent agreements filed in the record, the Commission's Director of the Office of
Pipeline Regulation directe:d that Independence provide evidence of market support by'
September 24, 1997, or its application wou]d be dismissed. On September 23, 1997,
Independence.signed a prelcedent ~lgreement with DirectLink Gas Marketing Company'

20(...continued)
affiliated marketer to satisiy the mlarket showing for.the entire capacity of the project.

~ ~ Transcontinental Gas Pil>e Line Corp., 81 FERC , 61,104 ( 1997).
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.
(DirectLink), a newly foD11(~d affiliirted marketer, that subscribed 55 percent of

Independence's capacity..

~

60. The Ind~nenden~- order rejected the DjrectLink preeedOOt -agreement as evidence
of market support for the project (>ur decision to reject the DjrectLink precedent '.
agreement was based on thf: circumstances in :the ~eperldeil~ proceeding, i&.,
Independence was unable to produ(:e a single, non-affiliated rrecedent agreement despite
the fact -that it faced the imrninent dlismissal of its application. Instead, "virtuallyovernight, " Independence created an affiliated marketer to subscnDe capacity in its ..

-proposed project The proffered precedent agreemen~ was not the result of, or related to,'
Independence's ope~ seasoIl. -For tJrls reason;-.we found that the DirectLink agreemerit did .
not constitute reliable evide:nce of market need to support a finding that the proposal-was °
required by the public convenience and necessity. nus, in order to demonstrate an actual
m.~ket for their projects, we required Independence and ANR to provide evidence of
long~terol, executed contra(~ts for at least 35 percent of their Iespective projects' capacity
with non-affiliated shippen: before we would.:issue a- eertifica te.

0- """ °
61. The fuQependence proceediJllg represented a case of an applicant trying to
manipulate our prior certificate policy by creating marketers 4;t the last minute; to
demonstrate market deman,d. Thus:, we impo~ed a r~.CIUirement that Independence submit
~ontracts sbowing that 35 Itercent of its capacity was "subscribed by non,..affiliates in order -

to demonstrate that a markc~t existed for its major pipeline .pfl>jecl In contrast, when°
Millennium filed its application in 1997, CoEneigy Trading Company (CoEnergy) and
Engage",Energy America, LLC (Engage Energy), two ofMillennium's affiliates, bad
entered into precedent agreements to subscribe 65,000 and0235,100 Dth of capacity per
day, respectively, o~ Mille]mium's system. Ino the Interim Order issued almost four years .

after Millennium's application was filed, CoEnergy and Eng;lge Energy remained" as
shippers on Millennium, s1Jlbscn"bing the same amount of caltacity. In this proceeding,
there are no allegations that Millermium's contracts with its marketing affiliates are not
reliable.- Millennium's affi"liates are hQlli! ~ affiliates that existed at the time that
Millennium filed its application. 1:'hus, there was no necessity in this proceeding, as thc~
was in Independence. to require that Millennium demonstrate that it had a QQ.lli! ~
market demand for its proj,ect, sin(:e there is no evidence that Millennium created

marketers at the last minut'~ to demonstrate market demand.

62. The Villages note tllat we rlequired that Independence and ANR file executed
contracts for 68 and 72 percent, respectively, of the capacity of their projects prior to
commencing consb"uction. In that proceeding, Independence initially represented that
shippers had subscribed approxim,ately 68 percent of its capacity and ANR initially
represented that shippers had subscribed approximately 72 percent of its capacity. ThtIS,
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because our staff relied on the existence of those represented levels of contractual
commitment in processing Independence's and. ANR's applications, we required in.. .
.accordance with our prececlent that Independence and ANR file with ~e Commission
executed contracts for capalcity eqtlal to. the capacity represented in their respective. .applications, as supplemen1ted, prior to commencing construction.21. .

63. In this proceeding, ~..:'[illennium submitted precedent agreements that subscn"bed
.approximately 66 percent ~fthe capacity ofits proposed pipeline~ Our staff relied on tIlee-xistence of those represented levels of contractuai commitment in processing ..

Millennium's application. IConsistent with our bol~g in Imi~endence and other cases, t
we required Millennium to file with the Cominission executed contracts for 66.per~t of .1
the capacity of its propose,d facilities prior to commencing .construction.23 Thus, we di.d. ,

not treat Millennium any dilfferent than Independence or ANR. .

64. Westchester cont~n(ls that the infonnatiori in.Millenn:ium's precedent agreements
indicates that .there is not a sufficient commitment of deliveries to. the Mount Vernon
interconnect with Consolidated Edison, making the need for the Westchester County
portion oftbe pipeline spec:ulative.

65. Millenirium's shippe:rs have requested 230,550 Dth per day of service at the Molmt
Vernon delivery point witb Consolidated Edison. Specifica11y, at Mount Vernon,
CoEnergy Trading Company requests 32,900 Dth per day of service; Engage Energy
America, LLC requests 11 :~,900 Dth per day; Energy USA-l'PC Corp. requests 59,400
Dth per day; Quantum Energy Services, Inc. requests 4,000 Dth per day; and
PanCanadian Energy Services, Inc. requests 15,300 Dth per day.. Thus, the Westche.stei-County portion of the pipe]:ine is not "speculative" as Westchester claims. .

66. Westchester alleges that despite fmdings in the Interim Order that the Millennium
pipeline will move gas to tJtle ~ew York City area, there is no infonnation in the record
that identifies the end-use c:ustomers.

67. As discussed above" Millennium bas entered:into long-terrn, binding precedent
agreements with eight custc>mers tbat subscribe 66 percent o f the capacity of its propos:ed
pipeline. Thus, we found that there was sufficient evidence in the record to demonstrate

22~, ~.g., Transcontinental Gas Pipe Line Corporation, 66 FERC '61,273, at:p.
61,758 (1994); Williston Basin Interstate Pipeline Company. 64 FERC '61,311, at p.

~3,351 (1993).
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market need to support a finding that the pipeline was required by the public convenience

and necessity~ Here, as in most cas~;, the majority of Millenniltm's precedent agreements
are With gas marketers. W.e do not,lookbehind the precedent agreementS between
marketers and shippers to asc;ertain t1i1e identities of the individual end users.u .The
marketers are in the business of providing gas to. their customers and we do not believe
that the marketers would subscribe capacity on a pipeline if they were not confident that
the capacity could be sold to end use:rs. .Westchester has not presente4 any reason why we.
should disregard Commissio.[l preceden~..91ook behind the precedent.agreements in this:case to1dentify the end users:. .:. .

"
,0

70. Westchester contends that Millennium is not neede~, citing to Consolidated
Edison.s February 24, 1998 protest which contended that tJleIe was unused capacity in

New York City and that Millennium.s pipeline would create Jnore capacity.

71. Consolidated EdiSOIl no longer holds the posi~on that WestchesteI quotes. On

October 29,2001,. in response to aJr1 inquiry from the Commi~sion's staff, Consolidated

Edison stated that:

[Consolidated] Edison recognizes that there is a need for the construction of
new interstate pipel~ine capacity to serve growing demand for natural gas in
the New York metropolitaDI area. The proposed construction of new electric
generation capacity in the 8.rea will substantially inCf(':ase the demand for
natural gas supplies in the ~lrea. I Given the utilization level of existing
interstate pipeline capacity to the region, new pipeline capacity must be
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developed (Consolidated:' Edi$OD supports the construction of new
interstate pipeline (~apaci.t:y'. I :

72. .In addition, in a motion to intervene and comments flIed on January 18~ 2001, in
an Irog!lois Gas Tralismis:;ionS~~rtem. L.P. case,25 Consoli<1ated Edison stated that. .

The demand for gas in the. residential and commercial market sectors in the .

New York City area contiIJlues to gi-ow. The tiine is now to build new
capacity to meet th~~e projected requirements. No new pipeline capacity
has been built into tlte Nev, York City area since the 1991 in-service date of
the origin~ Iroquoiis facili1ies. .; .

In addition, new pi]peline capacity is needed to satisfy the -increasing
demands for gas by ownen; of existing electric powerplants in New York
City and to meet th,e projec;ted fuel requirements of the electric powerpJants
proposed to be built to me(~ the .increasing demands for electricity in New
York City in the coming y(~.2~.

73. WeStchester claims that th(~ fina1,EIS and Interim Order failed to address the
"events of September 11 II because: the loss of:the 'Yl orld Trade Center and adjoining

properties will significantly reduce energy demand in New York City.
74. As stated, MillennilLlm ente:red into eight precedent agreements for 66-percent of
the capacity of its proposed systerri. Since September 11, none ofMillenniuI11's shippers
have tenninated their prec,edent aJ~ements. In addition, Eugene McGrath, Chairman,
CEO, and Pr~8ident of Co]1l8olida1.ed Edison testified at the Northeast Energy
Infrastructure Conference in New York City on January 31, 2002 that:

There.is approximately 6,000 megawatts ofnew gent:ration proposed for
New York City .When we lost the [Wor1d Trade CeJ iter ] .Towers last year,
we lost about 90 mt~gawatt; ofload. Our peak last summer was just over
12,200 megawatts. We ex]>ect our peak this summer to be about the same,
12,200 megawatts.

Last summer [2001 J was p;lrticUlarly hot and when " 'e predict our peak for
next summer, we b~lSe it 0111 norUlal temperature. If we have the kind of

2595 FERC' 61,33~), QI.QgQJ!~ ~ming certificate, 97 FERC '61,379
(2001) (the Eastchester pr<~ect).

26Consolidated Edi~ion's.m()tion at 2-3.
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weather we had last .AuFst next smnmer, we could be 3[00] "or 400

megawatts above ~lt: I

75. We do not think that the e~ldence.shows a loss of enelgy demand. in New York
City as a result of Septemb(~r I ~ .l'hUs, we conclude that the final EIS and Interim Orderdid not err by failing to ~ddress Sq>tember II. .

76. Finally, Westchester claims that the Commission erred in issuing the Interim Order
prior to the Northeast Ener!~ InfraJ~~cture Conference on. JanWiry 31, 2002.

77. We convened the injrastruc1ure conference to discuss the adequacy of the electri(~,
natural gas, and hydropowe:r infras1tructure in ~e northeast.28 The goal of fue confer~ce
was to identify present infu1Structure conditio~s, needs, investment and other barriers to
expansion, and environmental and landowner concerns.2.9 The conference was not ""
intended to deal withissu~: pending in ~dividually docketed cases before the
Commission. As stated ab<)ve and in the Interim Order, the record in this case"
demonstrates that Millennillm's facilities are needed. Millennium has entered",into long-
term, binding precedent agJ-eements for 66 percent of the capacity of its proposed
facilities. The infrastructure confe:rence should not,i'and did not, have an impact on 'our
finding" of market support iQr Millf~ium's proposals. We dj d not err in issuing the:.
Interim Order prio.r to the infrastru,cture-cotiference.

~~t StudJ~2.

Interi[[l Ordera.

78. The Interim Order noted tha~t studies made by government, industry, and private
organizations forecast an i:JJIcreasing demand for natural gas, particularly for electric
generation, in the northeast United States and the need for increased pipeline capacity to
meet that demand.

2~otice of Technical Confc~rence and Agenda, Dockt~t No. ADO2-6-000.,
January 8, 2002.

29ld.
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J~ts for Rehearingb.

19.. Westchester contenm. that the Commission hasnot~filled its obligation in
deciding whether ~ere is a need for the project and h~ instead relied on the findings of

the NYPSC.

80. Cortlandt contends tl1lat the (~ommission erred in relyiJlg on.the 1999 Staff
Analysis of Natural Gas Consumption because the document is "rife with conjecture" aJld
full of variables, rather than conc~e1te data.30 C-ortlandt asserts that this study; at best, .,
'provides only a generalized view oj: demand "in the region mid does not supp~rt any
demand" for the Millennium project.. In addition, Cortlandt C( Intends that the Commission ,
erred in relying on the NYP;SC's Jully 26, 2000 :letter; which bases its conclusion that New- ;
York City needs more gas on an unprecedented peak in demand during the summer of
1'999.

~ 1. Cortlandt also conteIlds that taking the NYPSC's projection at face value does not °
evidel)c.e an wunet demand for the Millennium volumes. According to Cortlandt, the
Navigant Study used in the Eastche:ster project found that New York would need only
340,000 Dth per day ofne~' capacity in 2001-2003 and that the New York City region °
would need only 270,000 Dth. per clay. ,Cortlandt asserts that the ~stchester project alone.o
will deliver this new capacity and yet the Commission approved Millennium as well,as 00

fiye other projects for the r(:gion.

Commission Resnonsec.

si. In certificating Min~:nnium, we relied, among other things, on market growth data
that forecast significant deJ1riand for natural gas in the New York City area. Several
parties take issue with the studies c:ited:and they contend that the.use of studi~s is not
detenninative of the need .f4>r the p.roject.

83. The Interim Order did not r4~ly solely on market studit~ in finding a need for
Millennium's project. Rather, the ][nterim Order found that Millennium had demonstrated
market support for its project becalllSe it had customers that subscribed 66 percent of the
capacity of the project. Ne.verthel~~s, we find that current forecasts continue to project
the need for additional infrastructure to meet growing energy demands in this area. For
example, the Energy InfonJrlation j~dministration's (EIA) tt Annual Energy Outlook 2002"

30" Staff Analysis ofNaturaJl Gas Consumption and Pjpeline Capacity in New

England and the Mid-AtlaIJ~ticStates," December 1999.
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projects that c:ommercial, iIldustria]1, and resid.e:ntial .the northeast will
increase by 1,1 percent beNreen 2001,and 2006, and 20~0.
The EIA projects that dem~lJld for natural gas for electri generation in the northeast win'increase by 36.6 percent and 121 plercent, respectively, ver 1 hose two ~e periods. ,

84. Similarly, in its March 27, 2:002 Power Alert n the New York Independent System -

Operator (NYISO) projects: th~t N(~w York State will eed an additional7 ,100 MW of
electric. generation capacit)' by 2005. This study pro ects that 2,000 to 3,000 MW must be -
located in New York City, which i1t descn"bes as a " ad pock et" -a region whose energy:

needs cannot be satisfied b:y imported electricity d to limited transmission capabilities. :;
In addition, New Yorkts Th:aft 200:Z State Energy an forecasts that demand for natural
gas in the state'°will increase by 73..4 percent be;tw en 2000 :and 202i and that demand ti~r
electricity will increase 16.5 perce][lt during the s e-time fr.tme. We believe that the
industry trend is toward ga:s-fired (~lectric generation~ We see no change in this tren4 and
expect that the growing ele:ctricity needs of New York City will be met in this manner.
While it remains to be SeeJ1l bow a(~curate these forecasts will actually be, there is no
doubt that this'region continues its population and economic growth and needs additional "i

pipeline capacity.
"

85. ~t is.also clear that the existing interstate natural gas p~line capacity in the :
northeast region, particul811y in th~~ vicinity of New York eity, has been used at high load
factors during peak use mc.nths.31 The.increasing demand for natural gas to feed
industrial growth, as well ~lS new ~md planned gas-fired electric power generators,
continues to place a large l>urden on the local natural gas infrastructure. Thus, we beli(~ve
that there is ample evidenc:e that tIle New York City area will need additional pipeline
capacity in both the short ~md lonE; term and that the market for natural gas fired electric
genemtion will continue tc. grow and will support the additional infrastructur~
Millennium will add.

Thm-Back Canacitt3.

86. Cortlandt contends that the Commission failed to consider tum-back capacity as a

viable alternative to Mille]mium's proposals.

87. In general, we question the true availability of tum-back capacity to meet demand
in the New York City area. In a fi~cent study of gas demand in New England and the nlid-

3JSee the EIA's "N~~tural Gas Transportation -Infrastructure Issues and
QperationaJ Trends," (TabJe 3), October 2001.
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Atlantic states, "our staff concludedl that .all cur;rent industry studies "agree that all
customer groups [in the northeast] will maintain current co~umption,"31 which leads us
to believe that there will continue 1to be "a demand for the cUITent existing capacity.

88. Traditionally, local distribu-tion companies (LDCs) held a large portion of a
pipeline's capacity. In light of unbundling changes at the state level, LDCs are now
reluctant to enter into long,~tenn tr:msmission contracts due to the- uncertainties involved -
in retail unbundling. Whi1e the LDCs' customers may not b(,: contracting for that capacity"
the need for that capacity e:xists, a~1 demonstrated by the fact that the pipelities that serve -

the northeast :are running at high load factors and that the existing capacity was
insufficient to meet existing dem8Jld ether factors; including (I) the potential for nattara1:.
gas growth in electric generation; ~[2) the rising cost-of oil; and (3) the fuel-switcbing
abi)ities of large industrial end u~ers an ad4 to the reasonable probability that the
existence of turn-back capacity is 1too -speculative to be a viable alternative for
Millennium's:proposals. ...

89. Further, we note th~~t the. use of turn-back cap~city w()uld provide only:a partial,
short-term alternative to MilIenni1JIIil's proposals. Reliance (m turn-back capacity does not
address the need for additi4:)nal capacity to support the predicted long-tenn .growth in
natural gas demand~ Thus" we coIJlclude that turn-back capa~ity would not be.a viable
alternative to..MilIenniuin's: proposed pipeline.

Lack ofUps1ream Facilities in Canadac.

~:round..

90. Millennium propos(~d to iJlterconnect its pip~,line at tIle United States-Canada
border with facilities to be constructed by TransCanada. In 2001, TransCanada withdr'ew
its application with Canarui's National Energy Board (NEB) to construct facilities. Thc,
Interim Order required thalt Millennium not commence construction ofits facilities until
TransCanada receives all 11lecessary NEB approvals.

91. The Villages and Cortlandt contend that we should revoke Millennium's certifi(~ate
because TransCanada is not pursuiing the authorizations necessary tQ construct facilities in
Canada.

i
31" Staff Analysis of Natural Gas Consumption and Pipeline Capacity in New

England and the Mid-AtlaJltiC States," December 1999.
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,C.q.m.m~1!1!!!!!ï 2.

92~. We See no reason to revoke Millenniurn's certificate. .}dillenniurn cannot begin.
construction until TransCatJlada receives the necess.'4rY NEB approvals. this condition
protects landowners agains1: the po1~tial. disturbance of their property unti, the NEB!s
.approvals are obtained and there is assurance. ~at the project will go forward. The fact
that rransCanada has not olbtained the approvals in th~ nine months since the Interim
Order was issued is not detc~atiive of our dec~sion here~.

E-minent Dol~ D.

~lf1f!!rJtehearing 1.

93. Westchester asserts .that it i~~ a property .owner and that the Millennium pipeline
will cross county parks, tra:ilways, sewer and :water properties, roads, and bridges.
Westchester states that it is "doubt:fu1" .that the Natural Gas Act grants a private
corporation the right of eminent domai~ to obtain superiority over prior, conflicting '.
public uses. Westchester cites ~n River Gas Transmission Co. v. Clark Coun~
:Hevada, 757 F.Supp. 1110 (D. Ne'{. 1990) and United State:-) v. Cannack, 32~ U.S. 230

{;1946).

j,

94. Westchester asserts that it v~ll oppose anyeffc;>rt by 1fillennium to acquire any,
right-of-way thr,:>ugh COUD,ty prQp'erty via ~nent 4omain, and that it will not voluntarily
yield any property interests: in its l:mds to Millennium. Westchester states that if
Millennium attempts to ass:ert eminent domain authority against the County it will initi~lte
court proceedings on such issues alS whether Congress is empowered to delegate eminent
domain authority to privat(~ COrpoI'atiOns; whether Congress is empowered'to delegate
eminent domain authority ll1Dder its authority to regulate' interstate commerce;, if Congrc~s .
has such authorityJ whether the N1t.tural Gas Act authorized r~ent domain authority
against state and municipal propeIues; and, if Millennium can invoke eminent domain
authority, whether the use of emiI1lent domain is precluded by the County's dedication c.f
the public property to be alcquired to public use that would be materially affected by the
pipeline. I( these issues are not resolved in Millennium's favorJ Westchester states that
the process of establishing the value of the property taken will be protracted and

complicated.
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2. ~!!!II§!!!!! Ho I di n 9

95. Section 7(h) of the Natural Gas .Act provides, in p~t that:

When any h,olde:r of a certificate of public. convenience and
necessity CaJImot acquire by contract, or is. unable to agree
with the oWJ[}erofproperty for compensation to be paid for,

.: .the necess~y right-of-way to constmc~. operate, and maintain
.a pipe line. ..it m~y acquire the same by the exercise of the
right of ~[}ent domain in the district court of the United
States for th,e district in which such property may be located
or in the'State courts. .ne practice ~r procedlare in any action
or proceediIJlg for that purpose in the district court of the

.: iUnited S~tes shall conform as nearlyas may be with the

practice ~d pf<?cedure in. similar action or pr{.cedure in the
courts of the: Statewhere'the property,.js situated.

96. Section 7(h) provides that when,.a certificate;is issuetl by the Commission un4er
~ection..7( c ) Qf the NaturaJ Gas Act, the right of eminent domain is granted. Thus, if we
fmd ~at a propo.sed proje<~t is in tJte public ?onvenien~e and nec~ssi~ ' the pipeline ha9
thenght to acqul~e the prc.perty for that proJectby emInent domam.3 The federal
regulatory scheme could not ~nction if state law was allowed to prohibit takings by,
eminent domain for gas facilities.34 .State law regarding the taking of property for public
use is preempted by the Natural Gas Act, even when a private company exercises the
federal government's powc~r of eminent domain.3S , .

3~.g., Vector Pipeline L.P., 87FERC '61,225, atp. 61,903 (1999); Portland
Natural Gas Transportatio][l System, 76 FERC '61,123, atp. 61,654-55 (1996).

34Tennessee Gas Pi:peline Co. v~ Massachusetts Bay Transportation Authority, :~
F.Supp.2d 106 (D. Mass. 1998); USG Pipeline Co. v. 1.74 Acres in Marion County,
Tennessee,l F.Supp.2d 816 (E.D. Tennessee 1998); Colorado Gas Transmission Corp. v.
An Exclusive Natural Gas Storage Easement, 747 F .Supp. 401 (N.D. Ohio 1990).

3sColorado Gas Transmission Cotp. v. An Exclusive Natural Gas Storage
Easement, 747 F.Supp. 401,404 (N.D. Ohio 1990). ("[11he landowners' remedies with
respect of the taking ofhis property by the United States Government or by a private
cotpo~tion authorized to ~:xercise the power of eminent domain are controlled and
limited by federal substantive law.")
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97. While ~he issuance {]if a certificate ~estQws the right of eminent domain to pipeline
comp~es, it is only to be used where the pipeline co~pany cannot acquire the: necessw:yland through a negotiated e;asement or where the landowner and the company cannot .

agree on the compensation. to be paid for the land. The rules and procedufeS; that govern
the 1:1se of eminent domain :are determined by the courts in .the state where the property is
located. In cases where the: monetary claim by the landowner exceeds $3,000 for the land
acquisition, the c<:>ndemnatilon proceedings may be handled by the District Court of the
United .States for the distric:t in 'Yhich the property is located

.'\
98. Westchester ~tes K!~m River as support for its claim that it is doubtful that the
Natural Gas Act allows private corporations to exercise eminentdo1i1ain over property
already devoted to a public use, such as--roads, parks, or trails. In the Kern River case, the
.Commission issued. a certificate to Ken'1 Rivet: Gas Transmission Company to construct
and operate a natural gaS p:ipeline in a one-mile-wide corridor nom Wyoming to South(~
California. ne certificate specified that Kern River could not depart nom th~ corridor
without obtaining addition:u approvals .nom the Commission. Kern River brought an
eminent domain action agamst Clarke County, Nevadabecallse, among other things,
Clarke!Co~ty asserted tha.t the Natural Gas Act did not give Kern River the power tocondemn land already dedi.cated to public use. .: .

.Westchester cites tl1lat portion of the Kern River decision that states that:99.

, If. ..a condenmer to whom the power of eminent domain has
been delegated, such as a municipality or a private
corporation, seeks to exercise, the power with respect to
property a1re:ady devoted to public qse, the general rule is that.' ,
where the proposed use win either destroy such existing use
or interfere ,~th it to such an extent as is tantamount to
destruction, 'the exercise of the power will be denied, unless
the legislatuJre haS authorized the acquisitiori either expressly

or by necessary implication.36

100. Westchester, howe'~er, fails to address the rest of the case. After the quote cited by
Westchester, the Court in ;Kern River.summarized the positjons of the parties including
Clarke County's assertion that Kern River's use of the public property "will either destt"oy
such existing use or interfjere with it to such an extent as is tantamount to destruction~"

{

3'Kem River, 757 Jtt'.Supp. at 1117.
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examined-the "practice and procedure'.-language in section 7(h), and looked to Nevada
state law and state court d,ecisionf;. The Court-'ConcIuded that:

'In light of the supnmtaey of. federal law, this court d~cljnes to attempt to
..balance the differiJJlg publi,c uses. .It is manifestly unlikely that Congress

would have createdl the substantive right of eminent domain clearly
addressed in the NELturaI Gas Aet, only to have that right held hostage to.
various state Substantive s(~hemes. Under .a bro~d interpretation of [the
."practice and procedure" l~mguage in section 7(h)], a state could .

conceivably elimin;~te all emmebt domain proceedings by use of state. ...: .
s~~tes. Such. an usurpation. of:a federal subst.an~ve ~Ft.would violate th~ ..~
supremacy clause (Jf the [lJmtedStates] Constitution. : ..

-.'!' .,
101. Clearly, the Kern Rjyg cw;e d~s not.supporl Westchester's position. .Rather, ~~ .
~ affirms:.that a certificate isS1L1ed by the Commission ccnfers the. right of ,~ent
domain'on the pipeline COJt11pany, allo~g the company,to acquire any property, public or1
private; necessary to build the prqject,.'if an easeme~t cannot be negotiated. .

.,
.,

102. In the Carmack casle, also (~ited.by Westchester, the { Jnited States initia:ted a :
proceeding to condemn a one and one-half acre site for use as a post office ~d a
customhouse in the City of Cape cJirardeau, Misso~. The United States condemned 1he
property under the Condernnation Act of 1888 and the Public Buildings Act Qf 1926.
Originally, the property WIlS convt~yed:in trust to Cape Girardeau in 1807 to use for a
public purpose. Among o1ther thillgS, the property was used as a park and a building on
the property contained the courthouse and city hall. ' An heir' to the trustor objected t~ the
condemnation proceeding!1 by the United States Government. : .:.

~

103. The Supreme Court: stated '~at since the Constitution and the laws made pursuant. .
to the Constitution are the supreme law of the land, it is appropriate to recognize that "the
power of eminent domain, when e:xercised by Congress witlrin its Constitutio~al powers,
is equally supreme.t.3S As to the facts presented in the ~~ case, the Court held tl1kat
ttthe principle offedeml supremacy. ..argues against. ..a subordination of the decisions
offedeml representatives to those of individual grantors or Jocal officials as the means of
carrying out an admittedly fedeml government functi on, ft su ch as estab lishing post

37I.d. at 1118.

38Carrnack, 329 U.~:. at 240.
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offices!9 Because Federal.officiaJls had acted in good faith in selecting. the site, the Co\lrt
.held that the United States. had the auth~rity under tbe.Public Buildings Act to select the~
,site that it did. Thus, the Supreme Coutt granted the United States a preliminaryjudgment of condemnation.. j ..

104. Westchester cites a footnotc~ in ~e ~ ~ecision which states that:

I."' .
In ~e instan1: case, ~'e.d~ with broad:language employed to
authorize officials t()~ exereise the sovereigil's power of
eminent doJIlain on' behalf of the sovereign itse-.lf. ...A .
distinction e~cists, h()lwev~, in the case-, of statutes which grant
to others, su(~h as public Jtilities, a right to exe rcise the power
of eminent domain on bebalf o(themselves. lhese.are, in
their very nature, gnmts of limited powers. They do not
include sovereign P<)wer.J greater. :than'those'expressed or

.necessarily ilIiplie4, ~ally against.other.s exercising equal
or greater p11lblic po'\~ers.1 ID such cases, the.absence of an
express grant of superiodty over conflicting'public uses

: reflects an ali>sence ofsuch.superiority.40 ,

.I
105. .We doDot think th~~ language frt the footnote in.thc Cannack case supports
Westchester. .In essence, the cited[ foo ote states that statutes which grant to others:.thf~
power ofeminent domain. "do not inclrlde sovereign powers greater than those expressc:d
or necessarily implied II E[e're, ifJdillennium ;and Westchester cannot agree on the .'.
compensation to be paid C.:>r .the land, ~lIennium will not exercise a right of eminent
domain greater than those express,ed oti necessarily implied In the Natural Gas Act. .
Millennium will only exercise the right statutorily granted -t() it to condemn property for a
pipeline found by the ConlIDission to ~ in the public convenience and necessity.

106. For these reasons, ,~e find that Westchester's assertions are not perSuasive. Under
the Natural Gas Act, MiI1(~um 'can e~ercise the right of eminent domain over County
property that is already de'voted to a p~lic use, ifMi11ennium and Westchester cannot
agree on the compensation to be paid fur the land.

40Carmack, 329 U.;S. at 243 n.l~.
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E. Lack of O~:Ii!!rt!!!!J!!I to Negotiate Millennium's.Route

1. ~~. Rehearing

..
107. The Briarcliff Manl()r Publjc Schools, the Town of M ount Pleasant, New York

(Mount Pleasant), New C~lStle, an,d Mr. David K~ contend that:the Commis~ion erred in
not affording the residents of communiti~ other than Mount Ve~on the opportunity tc> .
negotiate the pipeline route. New Castle asserts that the Commission has given

extraordinary .weight to Mount Vemon's concerns Without due regard to other. similarly
situated municipalities in .'N' estchf:ster County whose resideJlts will be subjected to the .

sjgnificant adverse impacts of the p~line. ~ ,

2. ~IDjssion Holding

108. New Castle opposes the ConEd .Offsetlfaconjc Parkway Alternative and wants the
opportunity to negotiate a new ro1Jlte with Millennium. Likewise, the BriarcliffPublic:
Schools, Mount Pleasant, Imd Mr. Kahn oppose ~at portion of the ConEd Offset/Taconic ;
Parkway Alternative that Illaces t11le pipeline on the. west side of the Taconic State
.Parkway neal" the Briarcliff Public: SchQOls and request th~t they.be given additional time .
to negotiate a new route. In approlvingthe ConE.d Offset/faconic Parkway Alternative, .
the Interim Order and finajt EIS iulpOSed numerous environmental conditions .that mitigate~
to the greatest exterit possible the :impacts associated with construction along :this .
alternative. In addition, as will be further discussed below, 41 in regard to the Briarcliff

Public..Schools, the NYPS~C and J\.fillennium entered into a MemorandUm of :.
Understanding and a supp]ementaJI Memorandum of Understanding thai subjected .
Millennium'.s pipeline neal' the scl1:ools .to additional, ~afe~.measures beyond those '.
contained in the Departmeint ofT~ansportation's (DOT) safety regulations, including ,
increased pipe wall ~cknc:ss, more stringent pipe durability criteria, higher pressure
testing requirements, and J1[}ore frequent .smart pig surveys. .\Iso, the NYPSC determined
that the west side of the T~lconic State Parkway is the better location based on electric
service reliability issues w]1en the pipeline is in operation. lhe Interim Order and fina]l
EIS concluded that safety jssues w.ere adequately addressed near the schools.

~

109. Millennium's originally proposed route through Mount Vemon to a connection
with Consolidated Edison jraversed heavily populated city streets in residential and

commercial neighborhooill:. Specifically, the proposed rout(~ was within approximately
50 feet of scores ofhoines, high ri:>e aparbnents, businesses, two fire stations, the Mount
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Vernon Hospital, a neighborhood b,ealtb center, a recreatiQn center., an~ the Greater .

Centennial African Methodist EpisIcopa1'Zion Church. The Hamilton Elementary School
was approximately 15 feet j[rom tb(~ pii>~Iine. : t

.i
~:

..
110. The Interim Order pJrovided Molmt Vernon with an opportunity to negotiate with

...
.Millem'1ium about the route throug11 the city, because we believe that construction in. :Mount.V ernon presents a d~fferent situation than construction along the ConEd Offset! .

Taconic Parkway Altemati.,~e or near the BriatcliffPublic.School. We d~ferred deciding
on a fmal. route tbrough Mount VeJDon .because we recogDizc-,d that, unlike construction. .

along the CoilEd Offset/faconic P;~kway Alternatiye, constructiop on city streets m.:
densely populated neigl.}bo]rhoods in Mount Vernon in close proximity to residential::and ;

cominercial areas will be highly di:~ruptive, and, in our view, considerably more so than
construction on other parts of the pipeline ro\ite. .Recognizing that whatever route the
pipeline follows through :M[ount VI~mon will cause significant disruption to its citizens~
the Interim Order provided. Mount Vernon with an opportuni ty to negotiate wjth .?
Millem'1ium to delineate a route tbJ"ough the city that in their opinion wc;>uld cause less
harm ~d disniption to thejr community. We:conclude that the Interim Order did not tr.~t "."MounfVernon in a preferential m~mner'. .

:F.

.,.

Rate Issues '¥

~lm Ordl~1.

111. .In its application, N[illennium proposed a capital structure of 65 percent debtoand
35 percent equity, with a 14 perce1!lt return on: equity and a 7.5 percent cost of debt, .,

resulting in an overall rate of retUln of 9.78 ~ent. Millennium choose this. capital.
structure because it serves to lower theoooverall cost of capital and rates and was similar to 0'
the .capital structure and returns aI~provoed by the Commission in Alliance.42 fortl~d.43 °

and Maritimes.44 Further, Millemlium.proposed project financing to obtain the non-
recourse debt, with the prcdect partners contributing the equity component of the capital

structure.

41.AlliancePipeline LoP. (Alliance), 80 FERC, 61,149 (1997); ~Qll~~4
issuing certificates. 84 FE;R.C '61,239 (1998), ~ Q~!!ied, 85 FERC' 61,331 (19?8).

43portland NaturallGas Transmission System (PortlaJtd), 76 FERC '61,123

(1996).

44Maritimes and Nc)rtheast Pipeline L.L.C. (Maritimes), 80 FERC , 61,136, ~.~

.Q!l ~, 81 FERC' 61,1(i6 (199~7)..
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112. Although Millennium. proposed a capital structure of 6." percent debt and 35
percent equity, the Inteiim Olfder folmd.that ~illenn:ium woul~l not execute any financing
agreements unt:il after the CotDmissjon authorized the project. Thus, the Interi,m Order
determined that the actual ca.pital snucture was unknown. Thc Interim Order also
determined that Iviil1e~Um proposc~d a capital structure r,ODsj sting of five to ten percent
more .equity than the capital structm.es approved in N!iance, fQttland, and Maritimes~
with no justification for the iincreas~:. ThUs, consistent with the rulings iD.A1liance.
Portland. and Maritimes. the: Interinl Order approved Mi1lennj urn's proposed r.eturn on
equity of 14 percent, but requjred .N[iliennium to design its mtesioD a capital structure of
75 percent debt and 25 percc~nt equity, resulting in an ovefaIl rate ofreturn of'9.13
percent, or 0.65 percent 1ow,er than that-proposed by. Millennium. -.~
I

113. The Interim Order al!;O found that Millennium did not propose to alloc."ate any costs.::
to interruptible services and that, consistent with Commission precedent, Millennium was..
required to either allocate costs to i1ts intemlptl"ble serviceS and recalculate its rates or .:
revise its tariff to .credit 100 percen1t of the ITS revenues net of variable costs .to its firm .!! :

recourse rate .shippers.45

~!tJ!!r.j~eb earin 9.2.

114. Millenniurn contenrn; that i~; proposed c.apital structure of 65 percent debt and 35 .

percent equity should be ap]proved or, at the very least, the Commission should approve
some reduction of the 75 pe:rcent dl~bt component to be more consistent with present ,

credit standards.46 Millenniu~ diS]putesthe Commission's fiJlding that it failed to justify
the proposed capital structure of 6~; percent debt and 35 perct..~t equity,ccontending that it
filed a detailed debt capacity model which is often used in project financing and which !!
Millennium used to-.determilne its p,roposed capi"tal structure. Millennium asserts that the ":1
debt capacity..model calcul~Ltes the maximum debt level that a project- financed entity like .
Millennium can carry while: maint~lining the minimum cash flow coverage ratio required
by lenders, based upon accc~pted fiJrlancial planning paramet~rs and assumptions that arc~ .

45~,:~.g., Horizon Pipelinle Company, L.L.C., 92 FE.RC '61,205 (2000);
Independence Pipeline CO11t1pany, :g9 FERC' 61,283 (1999)~ and Maritimes, 80 FERC

'61,136 (1997).

4~i1lennium cites '{ector Pipeline, L.P ., 85 FERC '61,083, at 61,303 (1998),
where the Commission apJJIroved ~l 70/30 debt/equity capital structure for a new pipelinle

project.
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set' forth in recognized treaties on tl1le subject ~7 Millennium contends that its debtcapacity model demon,strates that tl1ie debt component of its capital stl1lcture coUld not .

exceed 65.5 percent, taking into consideration the present vahte of the cash flow expectel~
to be available for debt service, iOa11 repayment period arid'drdw down schedules, and :an
other relevant factors. .

115. Millennium also contends tbat apart from the.empiricaJ evidence to support its
proposed capital structure, present janancial market conditions lend further support to tht~
slightly lower debt componlrnt. Millenilium contends that the current iilvesbnent
environment has become increasinl~Y uncertain and has been characterized by. the .

down~ding of credit ratings for a number of energy companies. Millennium points out
that widespread debt reduc1ion efforts have been made by many energy companies to
reduce.~.}everage and that, based on these current capital market conditions, its proposed
65/35 capital structure is prudent 3J[ld justified. Millennium indicates that some reduction
of the 75 percent debt component ,vould be more consistent with present credit standards
detennined in yector, in wlMch the Commission approved-a capital stIUcture of 70 percent

debt and 30 percent equity.

116. Millennium also reqluests t1Jat the Co~ssion clarify that it has allocated an
appropriate level of tbe estiniated c~st of service to its interrupttDle services and nee.d not
revise its tariff to credit 10[) percent of its Rate Schedule ITS revenues, net of variable
costs, to its firm recourse ~ate shippers. Millennium. contends that it pt:oposed from.the
very beginning of this proc;eeding to allocate costs to its inteJropttDle services.
Millennium states that the applica1ion ~: provided evidence that it allocated a total of
$2,000,000 in its cost ofse:rvice.to, Rate Schedules ITS and PAL, ~ssigning $1,750~000 to
ITS, reflecting an estimated ITS tllfoughput of3,269,J95 Dtb, and an allocation of ,.

$250,000 to PAL, reflectil1lg an es1timated PAL volume of2"SOO,000Dth.

,.C.QJm~-Holding3.

117. I~ authorizing proj(~ct finaIlced proposals similar to Millennium's, we have
approved capital structure:) ranging from 75 to 70 percent debt and 25 to 30 percent

1997.
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equity .49 Consistent with tllose rul:ings, we found that Millennium's proposed- capital
structure, reflecting five to -ten perc;ent ~ore equity than other projects, should be reduced ,
to 75 percent debt and 25 pl~rcent equitY~ We based our decision to revise the proposed ,
capital structure of 65 perc(:nt debt and 35 percent equity on --Millennium's failure- to :
justify the equity increase and the fact that MillenniUm win not execute financing. ,

arrangements- until after the certific;ate was issued, making the exact debt/equity ratio :
unknown.so : -.: -

118. On rehearing, MilleImium argues that its debt capacity model provides adequate
justification ~or its proposed capital structure and further points out that the c~ent ::.
financial mar~et conditions and the downgrading of credit ~tings of a number of energy .l.
companies justifies a higher equity component. Neverthelesfi, we find that ~illennium .':
has failed to justify an incr~~e in the e'Juity ,nitio ab.ove the Jange authorized in recent :'.
majornatural.gas construction projects. Millenniuni.has not presented anyevidence.why .
its project is more risky than Allim~ VeCtor.. Portland. or Cross Bay that would WaI:rant .:::
a higher equity mtio than tlJle range: we have recently authoru~ed. However, recognizing
that the current investment enviroDment for energy companies is more uncertain now than :.
at the time ofMille:nnium's initial jjling, we will adjust Millennium's equity mtio to the
higher. end of the range app,roved i][} recent projects, .resulting in a 70/30 debtlequity .
capital structure, which will reduc(~ Millennium's debt responsibility. Our fmding here is ;'
consistent with two recent. orders (JIB major certificate proj ects that authorized .a return on ";
equity of 14 percent similaJ" to that granted Millennium and a 70/30 debt/equity mtiQ.Sl
Thus, we will authorize Millennium to design:its recourse mtes based on a capital
structure of70 percent deb1t and 3()1 percent equity. We will require Millennium to file
revised"mtes based upon the 70130t debtlequity ratio at least 60 days prior to commencing .

servIce.

49~, ~.g., Alliance; VectoJr; Portland; and Maritimes. ~ ~ Cross Bay
Pipeline Company, L.L.C., ~ !!1., S~7 FERC '61,165 (2001); Buccaneer Gas Pipeline

Company, L.L.C., 91 FERC' 61,117 (2000).

soIn its May 14, 1998 response to Staffs data request at Section B -Rates,
Question No.1, MillenniuIn indic~Lted that financing agreements will be executed.
following the issuance of s:~tisfactory Commission authorization and execution of finn
transportation agreements. Millennium has not updated this infonnation.

51Islander East PipeJline Comp~, L.L.C. and Algonquin Gas Transmission
Company,97 FERC '61,363, at pp. 62~693-94 (2001) and Georgia Strait Crossing
Pipeline LP, 98 FERC' 61,271, a1: p. 62,050 (2002).
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119. Millennium is correct regarding its allocation of an appropriate level of the

estimated cost.of service to i.ts interruptible service. Byallocating a total of ~2,OOO,OOOO
to'Rate Schedule ITS and p }J., services" Millennium is properJy assigning costs to
inteffilpttDle services in calclJlating jits fates. Thus, we find that Millennium is not ';

required to revise its tariff tOI credit :lOO percent oftbe ITS revenues, net of variable,.costs:,
. finn 1..~ 51. .,to Its recourse rate S~llt'JPers. .' '. .., : ,

I

v.

.A. I~terjm Order' I :": ...' i " : .120. ..The In~erim Order beld that l\ifin~~ wi1l.becom~ a na~l gas company ,-; .

subject, to the Commission's jurisdic:tion upon is.suance of a certificate in this proceeding.

.i'

;B. ~«!~est foU~~ ::
.,- ..1. .

121. ' Mil1enni~ ~ontenrul that it :sh~d no~ be co~sidered a natural gas company .~ti1it engages in the transportation ofnatutal gas. following the completion"of construction of ,

its facilities. Millennium notes tha1: the Interim Order could be interpreted to subject it
now to..:all of the requirements of tb.e Natural Gas Act and the Commission's regulations, .,
including reporting'and record kee]>ing .-equirements, becausc the Interim Order issued it ,

a certificate. ,.

122. 'Millennium states tbat it intc~nds:to comply with the.' tenus' and conditions of the
fmal certificate that it accepts. Millennium also does not contest the fact that, prior to
completion ofits entire sysltem, Millennium's operation ofColumbia's facilities, after they,
have been abandoned and replaced, to serve Columbia's A-5 shippers will render
Millennium subject to the (~ommission'$ jurisdiction as a natural gas company.

.c.Qmmissi~~~c.

123. Section 2(6) of the Natural Gas..ot\ct defines a "natura) gas company," in part, as a

"person engaged in the.traIlsportation or natural gas in interstate commerce. ..." In

addition, section 7(c)(I) oftbe Na1tural"Oas Act provides, in part, that:

S1.On February 19, 2~OO2, Millennium filed revised tal iff sheets in accordance with
the requirements of the Interim OJ.der. We are reviewing Millennium's revised tariff

sheets and will issue an orjder on tJhe tariff at a later date.

(
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No natural gas company or person which. will be a nat\lral gas company
upo~ completion of ~my proposed consb"Uction or extension, shan engage in,
the transportation or sale of natural gas, subject to the j~sdiction of th.e
Commission. ..unl(~ss there is in force. with respect to such na"tura1 gas
.company a Certi:ficatl~ of public c.onvenience and necessity

124. We will grant'MilleIJlniumts request for claIjficati~n. Section 2(6) implies that a
person must be engaged fu 1tbe transportation of natural gas iit interstate commerce to be a :.

natural gas company. Secti,on 7(c)(1) implies that to be a new natural gasocompany, a
person. must complete any proposed construction. Here, Millennium has not engaged in .
any transportation in interstate commerce and has not completed the construction of its
facilities. Thus, we °find thflt Millennium is not a natural gas company under the Natural.

Gas Act at this time.

{

Environmental Iss1J~VI.

;Eailure to Discuss Need in the Fi!!al:EIS~A.

~~sts for Rehearing::.1.

i25. Westchester CQntendls that the final EIS violated NEP A by failing to discuss the
need for Millennium's proj(~ct.. Westchester also contends that the final EIS improperl~'
bifurcated the issue.of need! from the environmental impact (If the proposed project by
stating that the issue of nee,d is a matter of regulatory policy while, at the sam~ time,
assuming that there is a nee:d for the project. Thus, Westchester concludes that the final
EIS is deficient. :.

~1.ssion Holding2.

126. Contrary to Westchester's allegations, section 1.1 of the final EIS discussed the
purpose and need ofMilleIJlDium's project. Specifically, the final EIS stated that the
purpose of the Millennium pipeline was to provide up to 700,000 Dth of transPOrtatiOJ11
capacity per day. In addition~ th~ final EIS stated that Millennium had entered into
precedent agreements with eight shippers for 464: 150 Dth of capacity per day, or 66

percent of Millennium's capacity.

127. The Interim Order a,dded to the discussion of the need for the proposed project,
finding (I) that the precedent agreements foi66 percent ofMillennium's capacity
demonstrate market support for the project; (2) that there is a need for increased pipeline
capacity in the northeast; (~~) that Millenniu~ will provide another. pipeline to transport
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Canadian gas supplies; ( 4) tha,t Millennium will promote the growth of competitive. gas

mark;ets; .(5) that MillennilJlID will increase the, reliability of the region's infrastructure; and
(6) that Millennium's proposals Will foster the development of more North Americanenergy.supplies. ..1.

, -
128.- The Council ofEnviro~ental Quality's (CEQ) regulations provide that the ~IS
"shall briefly specify the UJl1derlying purpose and need to which the agency is responding
in proposing the alternativ~~s including the proposed 'action.-" 53 The CEQ's regulations

also provIde that "[a]ny e~'vironmental document in compliance with NEP A may be
combined with anyother agency document to,reduce duplicfttion and paperwork."S4,~'W'e
believe that the final EIS adequately discussed the need for Millennium's project.
Nevertheless, even assuming for the sake of argument thartlle final EIS' discussion wa.~
deficient, the Interim Order addressed the' issue of need in detail as peniritted by the :
CEQ's regulations;55 For these reasons~ we conclude that the final EIS is not deficient nor
-does the final EIS imprope:rly bifurcate the issue of need between two documents. -

~umulative ImDacts and SegmentationB.

1. ~ests for Rehearing

129. Cortlandt and Westchester contend that the final EIS erred by failing to discuss the
cumulative irnpacts..of constmction of related;downstrearn facilities by Consolidated
Edison'and IBM. Cortlandt and Westchester.'assert that the [nterim Order recognized that
~onsolidated Edison will need to add infrastructure;in order to deliver Millennium's:gas
to New York City markets. They contend that the final Ers omitted any discussion of the
impacts of the added infrw~trocture, pointing out that the Interim Order admitted that it
has insufficient infonnation to analyze the impacts.

130. Cortlandt con~ends that the record shows that Conso]idated Edison needs to
construct at least nine mil~:s of24-inch diameter line. CortIimdt asserts that when
infonnation relevant to re~lsonably foreseeable significant allverse impact is essential to a
reasoned choice among al1:ernatives and the overall costs of obtaining the relevant 00
infonnation is not exorbiumtt the Commission shall include the infonnation in the EIS.

ss~ Louisiana Ass'n of Independent" Producers and Royalty Owners v. FERC,

958 F.2d 1101, J 11? n.7 (JD.C. Cir. 1992).
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Cortlandt sta~es that neither the Commissio.n nor MillenniUm advanced any argument that
obtaining the missing infonnation would have been costly. C ortlandt concludes that. .
.NEPA mandates that the Commission provide in the. final HIS quantified or detailed
infonnation about impacts before a certificate is issued, i& that it take a "hard look" at
Consolidated Edison's faciUlties~ Finally, Cortlandt points out that the January 10 order
required Consolidated. Edison and KeySpan. to provide info~ation about their facilities
or "a meanmgful negotiation process" for the route through .Mount Vernon would be
nearly impossible. Iftbisn:rlssing infomlation is vital, CortIandt contends that there could.
riot have been a meaningful environmental analysis .i
:" ;.. .' :
131. Westchester claims that the Commission failed to evaluate potential construction
by Consolidated Edison and mM: in ail impemiissible attempt to divide the pipeline
project iintO seginents so that each segment may satisfy NEP A standards. Westcheste;r
asserts ,that the Commission should have examined th~ Millennium project as a whole
Without se~entation. .

~!ission Holding2.

132. Various entities conltend that th.~;CommissioJ:l i~properly segmented its NEPA
analysis by failing to examjine the expansion of Consolidated Edison's facilities that may
be required to deliver to consumers the..natural. gas introduced into its system by
Millenirlum. ;Westchester (~ontends that the Commission's failure to examine the .!j
environmental impacts of ai proposed lateral to provide ser:Vice to mM facilities iI}
Westchester Cou~ty also constitutes impennissibIe segme~tation for NEp A pUrposes.\ ! .

133. Although we are SYJnpathetic. to,these concerns, this argument must fail because: no.!.
decision whose environmeJlltal impacts could be evaluated has been made at this time with
regard to expansion of Co11lSolidated Edisonts system. Sirnply put, no conclusions have
been reached with regard to the location, size, or nature of any expansion that might be:
required to Consolidated Edisonts system. Until such decisions are made, there is nothing

the Commission can anal~~e.56

56Cortlandt relies OIl the regulations implementing NEP A, 40 C.F .R. § 1502.22, to.
.,

contend that when information relevant to reasonably foreseeable adverse impacts is
essential to a reasoned choice among alternatives and the overall cost of obtaining it 8J.e
not exorbitant, the agency :shall include the information in tIle EIS. This argument misses
fue point. We are not lacki[ng in technical or scientific information, nor is it a matter of
the cost necessary to obtain such information. Rather, the decision whether to build

(continued...)
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134. We understand the fnlStration with this inability to examine the environrnen~
impacts of whatever eXpansion maybe..required of the Consolidated Edison facilitie$ in
the future to acco~odate .natural gas ~Iies delivered by Millennium. Thcre are
.reasonS whytbis is so, however.. ;. .

135. It frequently happens wh~n the Commission authorizes the.construc~on of a Dew
intersta:t.e natural gas pipeline, or the expansion of an existing natural gas pipeline, that.
local distribution systeIDS alf[)ng the rou~e must be expanded to deliver the. additional
natural gas supplies that beco~e. available. Sometimes these t.-xpansions take place in the
same time-frame as the authorization isSued by the Commission. In other cases, the .
expansions take place in following years as demand materlalizes,; or as there are shifts in
deman4- Ofte.n, the .expansjo~s take place piecemeal over :an expanded period of ~e.
: '. ; .'.

1.36. .Al] other issues asid~" the nature. of such expansions makes it difficult for the..
Commission to consider the:ir environmental ~pact when issuing a certificate. This.
prob]em is exaccrbated by the fact that Congress, in passing the Natural Gas Act, divided
responsibility for the nation's n8;~ g~ in~tmcture bet.ween federal and state entities.
It gave the Commission, a federa] agency, jurisdiction over interstate natural gas facilities.
The individual states, on thf~ other han4, were granted juri~diction ov~ local distnDtition
facilities. As a consequence of this bifurcation, we do nothavejurisdiction over local
facilities, such as those O:WJled by Consolidated Edison, and thus..have no con'trol over
when, where,. or how they ~lfe built or Qperated.

(

137. Furthermore, there arre often pracncaJ .difficulties tbat limit the potential analysis of
facilities over which the Commission does not have j:urisdiction. In the instant case, for
example, Millennium has t:J.een a number of years completing the steps -necessary to .obtain,
the authorization that is bejng issued at.this ti~e. In tum"before the approval granted
today can be acted upon b~r beginning C;Onsm.ction, a number of other significant event,;
must take place -for instatlCe, Millennium must obtain the appropriate CZMA clearance
from New York; li~ewise, approval must be granted by Can~.da's NEB for construction of
the upstream facilities that will deliver gas into Millennium --all ofwhich are likely to
take many months, if not years, to finalize. Assuming that such approvals are obtained
without the need to modif}r the authorization granted today, actual construction of
Millennium is expected to take between 18 months and ~o years.

56( ...continued)
facilities, where to build tllem, and the nature of the facilities, has simply not yet been
made and, therefore, cannot be analyzed at this time.
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138. Under these circum:stances,.it is:not unexpected or untoward that plans for
expansio~ of the ~onsolidated Edison.facilities have not materialized to a degree that
their ~vironmeIital impacts can be .analyzed by the Co~~sion, assuming that it would
otherwise be appropriate ti:> do so under the Conimission's test for determining.whether
the environmental impacts ofnon.1urisdictional facilities should be examined...The ..
practical reality ofl~ge projects such as Millennium: is that they take considerable time
and effort to develop. PerJi1aps, more ~portantly, their development is 'subjec.t to many
.significant variables WhOS4~ outcome cannot be predetermined. The natural consequence
of ibis is that some aSpects: of a pfoject, partic'ularly.those not under the direct control of
.the project prop.onent, may remaiJJl in the early stages of planning .even as other portions
of the project:become a re~aIity .If every aspect of a'proje~t were.required to be fin8liZC",d
~efore.any part of the projc~t could move forward, it would .be very difficult, if not .
impossible, to construct such projc~cts.

139. ..This reality is undeI-scored 'by the fact that neither Mill~urn, nor the

Commission,1exercise any ,jurisdiction' or controJ over Consolidated Edison. Consolidated
Edison,:is subject to the jurisdictiolll of.New ¥orkand locaJ jurisdictions in the planning, '.
environmental review, and constn:lctiori of facilities;; Those decisions have not been;:made
oat this time and, thus, their enviroIlIDerttal impact cannot be t~va1uated by the Commission.:o

140. We rid.tethat.while.~:onsolidated Edison does not have a specific route. it is
considering, it has stated tJJlat it wcmld cionsbuct its pipeline using in-street consbuction
methods and. therefore doe~; not expect there to be significant environmental impacts.57
We believe t)Iat in-street cc)nsbuction by Cc;>nsolidated Edison would have impacts similar.
to those descn"bed in the final EIS for in-street construction for Millennium. As stated
there, in-street constructiotl results in road cl(jsures-.which affect,traffic, parking, and
residential an-d ~usiness acc~ess. It may:also affect, -damage, or dis.rupt buried utilities.
Consbuction of Consolidated Edison'sTacilities would occur' under Title 16 of the New'
York Official Compilation of Codc~, Rules arid Regulations- Part 255. Street openings
and material storage penni1s are regulated by.-the New York City Department of
Transportation. Consolida1:ed Edison would need to file a letter.ofintent and report of
specifications about its construction project with the NYPSC.

141. With regard to the pJroposed. lateral to provide service to the mM facilities, we
disagree wiili Westchester's: assertilDn that ilie Commission ~J1S not analyzed the lateral..

s7Consolidated Edison.has stat~d generally that it would need to construct about
eight miles of up to 36-incb diameter pipeline with a maximum operating pressure of3:50

pSlg.
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142. Millennium will consjroct a v~o-inch -diameter, low-pressure.lateral ~o serve IBM. ,

Tlie-lateral will begin near milepost 15.4 of the .ConEd Offset/faconic Parkway Altemativ(~
and wi11-.be approximat~ly 2;2 miles long. Appr<?xiri1ately 0.7 miles oftbistotallC?ngth
will be.on mM's property. lill.cops1ttu'ction will be .on mM's property or withi1:1
Consolidated Edison's or the New' York Department of Transportation's utility' or road
properties, respectively. From the interconnection with the Mi llennium'main.line, the
lateral will proceed abo~t 300 feet along a Consolidated EdisOQ power line right-of-way
and will then be installed along the ~;outbeas~ side of State Route 134 and the east side of
the Taconic Parkway. A11 of this cons~ction will be within the Consolidated Edison and
highway rights-of- way. The: latfifal will: turn ~eastw~ fiOIU the Taconic ParkWay and
enter the mM'property before reacJJdng:a residential:area-m:td Still Lake. There are bo
iesidences, schools;, cemeteIies, or parks within 1 O(}. feet of thc pipeline. Two. minor- (1es~;
than 10. feet wide) water bodies and one~etland will be crossed. Construction of the mJ\tl

lateral,will not result in any significant adverse environmenta1-~mpacts.
'i .,. ,,::,

-.C. ~Sne~~!!ction. MitigatioJlo-3J1~~ra
, ,

" ,--
:. 1. ~!D.f!!rJ[tebearing ::
:; '.' , ' :

143. The Villages and New Castle contend that the Interim Order er.red in aUowing
Millennium to obt~ revie,~ and approyal at ,a later date through infontlal procedures
from the Director of OEP of specific construction, mitigation, and resto:ration:'plans'that .,'

do not provide for notice, rc~view, ~md comment by affected It)Cal interests and

governments.' The Villages: and N(~w Castle assert that relegating nearly every
controversial environmental and roluting.issue to the. discretion ofMillennium and the
Director of OEP is not reasonable. Specifically, the'Villages cite environmental. :
conditions 1 (allows Millelmium a1tld the Director of OEP io change construction methods,
'and mitigation measures re'viewed in the NEP A process), .6 (allows Millennium and the ,

Director ofOEP to decide ]l1ow Millennium's subcontractors will implement
environmental measureS), ~md 23, 27, and 34 (leaves to Millt~nnium and the Director of

OEP to work out contingency and alternate crossing plans for each waterbody crossing).
New Castle cites environmental conditions 62 (site-speci:fic mitigation plans for
residential properties alon~~ the ConEd Offset portion of the ConEd Offsetffaconic
'Parkway Alternative), 63 (mitigation plans for restoration of the right-of-way), and 66
( site-specific plan between appro:x,imate mileposts 10.5 and 11 of the ConEd !'
Offsetffaconic Parkway Altemative). The Villages and New Castle conclude that the
Interim Order must be revised so 1hat all significant modifications are disclosed and
subject to public review arId that ~..:fillennium be required to complete the various
contingency plans and site specifilc plans in the environmental conditions portion of the

Interim Order prior to the ICommi:;sion issuing a final certificate.
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2. ~rlssion Holding

1'41. .The environmental conditions that the partie;sobject 10 are similar to conditions
contained in numerous Co:tnmission orders.58 :These, conditions delegating certain details
of construction. to the Director of oEP" for review and approval are Dot designed to allow
signific.ant departures' frODl the project as certificated. Rather, they are designed to a1lc.w" ..

the applicant to respond to enginel~ring and co~stiuction iSsues that typically arise in tb,e .
field and that frequently 3I'e not app~t during pre-co~ction:surveying atid revie,,'..
All lett'ers by the Director ~~f OEP approving construction procedUres in, accordance".with. "
the cited conditions are fi]1~d in thl~ doCket fQr,these:proceedings arid become part of.the
public "record~. .The petitioners' deJnand that every detail of construction and
~plenientation be reviewc~d and alpproved by the Commi$sion prior to certification is an .: .
unnecessary and unreasonable burden that would preclude" the timely construetion of most

major projects.

-rD. AJternative!; to Millenninm's Proj~C;t

I. ~ests for Rehearing

145. ;Mount Pleasant, the: BriarcJliffPublic Sch0<;>ls, and Mr. Kahn contend that the
,Interim Order and the finaJI EIS failed tb consider reasonable system alternatives to .:
Millennium's,proposals. Similarly, on rehearing and in its:request that Millennium!s
certificate be rescinded, W'estchester contends that the CoIDJnission failed to address aJ,1
possible system altemative:s. Rive:rkeeper, Inc. contends that the draft EIS fai.led to :

..58Examples of conditions..identi~a1 to condition 1 c~ be ~ound in East !enn.esse,e
Natural Gas Company, 97 FERC '161,361 (2001) and T~scontinenta1 Gas PIpe Lme
Corporation, 97 FERC' 61,094 (2:001). Exainples of conditions identical to condition 6
.can be found in Colorado Interstate Ga$ Company, 98 FER(~ '61,070 (2002) and East
Tennessee Natural Gas Company, 97 FERC '61,032 (2001). Examples of conditions
.similar to condition 23 can be fOWld in .!Independence Pipeline Company (Independence),
89 FERC '61,283 (1999) I(condition 29) and Maritimes,80.FERC '61,136 (1997).
(condition 20). Examples I()f condition$ similar to condition 27 ~an be found in AI1ianc;e,
84 FERC' 61,239 (1998) i(condition 19). Examples of conditions simiIar to condition 34
can be found in AJliance ( c:ondition 47) and Maritimes ( condition 22). Examples of
conditions similar to conditionS 62:, 63,! and 66 can be found in Vector, 87 FERC' 61,225
(1999) (condition 17) and ][ndependence (condition 63).
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adequately consider reasonable alte1matives and that the :fuIal ]~IS .is based on an
incomplete draft EIS and is not lawful under NEP A. ~9

: ...,.. .;. 146. .Westchester also contends tlJlat tht final EIS dis,cu.ssed a variety ofproject syStem ...

alternatives, but that much of this discussion is new to the .:final ms and was not. ..

contained in the draft or suIJlplemerital ~Ss. .147. C~rtlandt conten.ds tllat the fin~ ~IS is "dishonest~' incom~aring the 32.8 miI.es oi. ii

I'

construction .for Iroquois GIlS Tran~;mtSSIon System L.P .'S:(IroquOIS) Eastchester project .II

to the ~ 1.7 miles of constru4~tioi1 in Westchester County for MillenniUti1.6o Cortlandt

asserts that the final EIS should ha,;e compared the 32.8 miles of construction for the. ..

Eastchester projectto the more th8Jl 400- miles of construCtion for Millenniuni, 1&.,;. .

.Cortlandt objects to the fac1: that th4~ Interim Order did not .analyi.e the Eastchester project as a single pipeline alternati[ve to Nfillennium. .~.

148. .In a comment letter jliled on Febqlary .28, 20Q.2, thy.United States Department of ~I
the Interior~ Fish and Wildlife Service (fwS) expressed concern about the need for,.the I

( Millennium pipeline due to the proximitY of ~e Eastchester proj~ct. .

149~ :Fi~.any, Cortlandt cclntends that transcontinental Gas Pipe Line Corporatio~'s :. ". I
(Transco) MarketLink projl~ct. is. 8111 altetnative to Millennium, since it serves the New .

York and New Jersey markets.61 (~ortlandt contendS that by relying on the MarketLink

,. ,. facilities, together with upstream interconnects with ColumbIa, Algonquin, and. ,"

Tennessee, Millennium could servle the New .York City mark et while avoiding ,.
construction across the Hudson River mrough Westchester C ounty to reach Motmt i. .

Vernon. Cortlandt also asserts that MarketLinkwould avoid the upgrade needed on. :

Consolidated Edison's syst4~m at t1J.e prqposed interconnection in Mount Vemon. ,.

-

~~~~

~I

~

148. .In a comment letter jliled on Febqlary .28, 20Q.2, th~,United States Department of
the Interior~ Fish and Wildlife Service (fWS) expressed concern about the need for,.the

Millenriium pipeline due to the proximiiY of ~e Eastchester proj~ct.

~

III

148. .In a comment letter jliled on Febqlary .28, 20Q.2, th~,United States Department of
the Interior~ Fish and Wildlife Service (fWS) expressed concern about the need for,.the

Millenriium pipeline due to the proximiiY of ~e Eastchester proj~ct.

6~roquois Gas TraIJisinission Syst~, L.P. (Eastchester project), 95 FERC

I, 6i,335, ~ Q!1 ~ .@4 i.§§!!irl& certificate, 97 FERC , (.1,379 (2001). .II

6189 FERC' 61,28:~ (1999:), ~ !~suing ~eI!ificate. 91 FERC' 61,102 (2000),
~ ~ending certificate, 93 FE]RC '61,241, ~ ~ 94 FERC '61,128,

clarification ~ 95 FE:RC, 61,116 (2001).~-=---

~II

~~
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151. The Court of Appeals for the Di,trict of ColUmbia Circuit stated that:
.....

NEP A's requirements are essentially procedural; as long as
the agency's decision is fully infonned and well-considered, it
is entitled to judicial deference and a reviewing court should
not substitute: its OWJ1 policy judgment. Nevertheless, the
court should ensure 1that the statementcontilins, sufficient
discussion of the relc~vant issues and opposing viewpoints to

-.1

~ illDocket No. CP98-150-000:, ~ M.

~~

150. The draft, supplemental draft, and final EISs evaluated system alternatives -.

developed by.theCommissionts staff and alternatives filed by commenters.61. .~..
Specifically, the final EIS (:valuated 15. system alternatives -the Iroquois Pipeline System ::
Alternative, the Tennessee Pipeline System Alternative, the. Texas Eastern and Algonquin ..
Pipeline System Altemativl~, the Canadian Niagara Spm System Alternative, the U ~S.
Niagara Spur:System Alter:native, Tennessee's Niagara Spur System AJternative, National. .

Fuel's tJ.S. Niagara .Spur S:ystem .AJternative, ,the Vector-Miltennium System Alternative, : ~
the ANR/Ind~pendenceffe:~as Eastern System Alterhative,-the .Leidy Interconnection .; :

System AJternative~. the AJI~onquiD/Iroquois Pipeline Systefn Alternative, the Crossroads ..
'Project Alternative, the CNrGrremless~ Atlantic Advantage Project, the Stagecoach :".
Project, and the A}fRIIndej~enden(:e/National-.Fuel Leidy System AJternative..~ The dr.tft:.
supplemental draft" and final EISs evaluated alternatives by using varying combination.c;
of existing pipeline systems or proposed expansions of existing systems. The EIS'
.objective in reviewing the altematiives was to:.identify.and'evaluate system alternatives to ;..
.'avoid-or reduce the potenti:a.l impal~t.associated with: the construction and operation of the :.
proposed facilities, while allowing: for:the stated objective 9fthe project t.o b~.inel The .
final EIS concluded that thle 15 s~;tem alternatives were not reasonable or practical for
several reasons, including 1he potential for at least equal or ~ater environmental impact, '; .
construction. constraints, arid the. fact that the .-cost differential associated with.modifying -.

.certain existing proposals: ~vould a:ffeci the likelihood of those modifications ever being .:0.

cproposed. I..

~~~

6~e alternatives w'ere evaluated in sections 3 and 6 of the draft, supplemental
draft, and final EISs.

I~ I~~~ section 3.2 in the final EIS.
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enable the deci.siomnaker to take a hard look at enviromnental
factorS, and to make a reasoned decision.64
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station and across the Hudson River in Rockland, Westcbest(-r, and Putnanl Counties,
New York; approximately ~r .8 miles oflooping"downstream from Algonquin's Southeast
compressor station in Ptitnam County, New York and Fairfield County, Connecticut;. and :.
additional compressor facilities on Algonquin's system; plus ~e constIUction:ofthe. :.. : .
Eastcbester projec.t and additional 4~mpressor facilities on Ir.oquoi.s. In sum, the final ms. -

.compared approximately 3~;.9 miles of mainline pipeli~e constIUction in New. York and .~

Connecticut on Algonquin':~ systenl, plUs constIUction of the. Eastcbester project (for a
total of approximately 68.7 miles ()f mainline pipeline construction) to Millennium~s
proposed construction in \Vrestcbester County. The .finaI ms concluded that ~e
Algonquin/lroquois Systeml Alternative would :have. a greater impact than Millennium and,..
was not a reasonable altem:ative.to ¥illennium. We concurwitb.this conclusion. :. :

155~ The :final EIS discussed USiJlg system alternatives on Transco's MarketLink
project.66 The final EIS fO1IJDd that these alternatives were not reasonable due to the
.amoun~ of additional pipeline construction that would be required on various:e:xjsting
pipeline systeins. Further~.ICortlandtprovides no information to indicate that.
Consolidated Edison wou]c( not need to cOnstrtlct downstream pipeline facilities on its
system if a Transco Systemt Altemative..were used to deliver gas to Mount Vernon. ..We
:find that the .final EIS did 11lOt err in determining that the MarketLink project was not a
.reasonable alternative. : .

;..Failure to E;~ th.e:ConEd OffsettracoDicParkway

.Alternative j~2nlementalEIS

E.

RggJIJ~Rehearing,,1.

.'.
156. .The Villages, New. Castle, ~md Riverkeeper contend'tliat the Commission violated ,

NEP A by failing to prepar(~ and retease in draft for public review and comment a second
supplemental EIS that described and evaluated the environmental consequences o.f the
ConEd OffsetlTaconic Par](way.Alternative. Specifically, the Villages assert that only
four days before c.o~ents: were due on the supplemental draft EIS analyzing the 9/9A
Alternative and the ConEd Offset/State Route 100 Altemative, the Commission
announced for the first timl~ in a n~)tice issued on Apri126, 2001 that it was considering
the ConEd OffsetlTaconic Parkway Alternative and that con IJDents on this alternative
were due within 30 days. 1rhe Vi11lages assert that the ConEcl OffsetlTaconic Parkway
Alternative was a new alte]:native :that substantially changed the proposed route. To
support their position, the 'villages: cite Dubois v. USDA, 102 F.3d 1273, 1292 (lst Cir.
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1.996) and Af!.f&ciation C~~Q.Q!1~;Tomorrow.lnc. v. 610 F.Supp. 1101

(N.D. Tex. 1985). The Vil1aJ~es .also contend that the .Apri126 notice did not identify the

resources or properties that ~,ould b(: affected, did not include.any description of ..

evaluation of the alternative'f; environmenta1.~pacts,. and did not offer any. comparison of

the new alternative with prio.r propol;als~ In a4dition, by waiting until.the final.mS to

release its only environmenull asses~;ment .Qf .the ConEd Offset'faconic P'4fkway Alternative, the Villages contend th~lt the Commission did not give the parties an .

opportunity to propose constmction conditions, mitig~tion~measures, or enhan~ements.

Since there. was Do evaluation of tl)e ConEd Offset/faco~c Parkway Alternative until. the:

.final EIS, th~!:Vi1lages assert that.th(~. public was barred from any formally recognized

opportunity to review and comment 00 the Commission's environmental assessment of

the route. For these reasons:, the Villages assert that the Interim Order must be reversed .

so that a new supplemental <Iraft EIS caD be presented to interested parties foimeaningful

review. and comment. :.. ..

~~!!!I!IIII:2.

157. -;.The. CEQ's regulatioIlS require that an agency.:shall prepare a Supplemental EIS if,
after issuing its latest draft I~IS, there are-significantnew circumstances or infonnation
relevant to environmental concerns that bear on the proposed action orits impacts. ~~ An

agency's decision on wheth~~r to supplement an EIS is based on a rule of reason.68
, ,

158. The Villages assert t1l1at therl~ w~ a substanti~ change in the pipeline route in the
ConEd Offset/facoitic Parkway Alternative and that the Commission should have ;
prepared a supplemental EI;S~ In its original application filed in 1997, Millennium
proposed to construct the pipeline in the center of Consolidated Edison's electric
transmission right-of-way. We examined Millennium's prop()sed route.'in the draft EIS.
The supplemental draft EIS examined the ConEd Offset/Statc Route lOO A1ternativ~,
which.moved the proposed pipeline so that it would be constructed 100 feet from the
center line of the electric towers and would follow the Taconic'Parkway and State Route
100. Under the ConEd Offset/fac4:>nic Parkway Alternative examined and adopted in the
fmal EIS, Millennium's pipeline wl()uld, be located 100 feet from the electric towers'

conductors and would foll(Jlw the Taconic Parkway.

6740 C.F .R. § 1502..~)( c )( 1 )(I) and (ii). ~ ~ Marsh v. Oregon Natural
Resources Council, 490 U.S. 360 (1989); Sierra Club v. Slater, 120 F.3d 623 (6th Cir.
1997). .
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159. The C.o:nEd OffsetlTaconjc: ParkWay Alternative is 13.3 miles lo~g. .The ConEd
Offset portion of this alternative is 7.6 miles long and is wi.thin 200 feet of the route
proposed in Millerinium's origina]l application and 30 to 40 feet from the ConEd Offset/ .

State Route 1'00 Alternati"e that ~vere examined in the draft and supplemeDtal:draft EI:~s,
respectively. :The Taconic:.Parkw:ay portion of the ConEd Offsetlfaconic Parkway
Alternative is 5.7 miles loJ[lg. Most of the Taconic P'arkway portion of the alternative is
.within 800 to 1,000 feet o:fState Route.; 100. The State Route 100 route and Consolidated
Edison's right-of-way werle examined in. the" draft and ~pplementa1 draft EISs.
." "

..
1'60. As demonstrated above, the entire length of the ConEd Offset/Taconic!Parkway
Alternative is .close to othc~r route:; evaluated:in the draft and supplemental draft HISs.
Thus, due to .the i>roximit)r of the IConEd Offsetffaconic Parkway Alternative;to other
routes that have been evalLlated, we believe that there was DO substantial change to the
route and that it was. reasonable nl[)t to prepare a second supplemental EIS.

~

161. The Villages cite file :QyQ.Q~ an.4 ~;Gases to assen that.a supplemental HIS. must
be prepared when there is a substmtial change to the propoNed route. In Dubois, L0011i
eorp., which ..owned the I.oon M~:>untain Ski Area, applied to the United States Forest
Service. for ~. amendmen1:to its special use pennit to allow' expansion of its facilities in .
the White Mountain National Forlest in.New Hampshire. Dle Forest Service prepare;d
draft,. supplemental draft, :and revised draft EISs that examined five alternatives to meet :.
the demand for skiing at l,oon Mountain. In the fin.al EIS,theFotest Service.adopted
another altemative,knoWIl as "Alternative 6.":, The.plaintiffs contended that a)
Supplemental EIS should have be4~n prepared. because Alternative 6 was a new altemative;-
constituting a substantial (:hange 1hat was relevant to environmental concerns~. The Forest:
Service contended that Al1temative 6 was merely a scaled d(.wn version of a previously
discussed alternative. 111(: court concluded that a supplemental EI.S should have been
prepared sinc~ there were substantial changes. Specifically. the court found that
Alternative 6.constituted al different configuration of activities and locations, n<;>t merely a
reduced version of a previously considered alternative; that Alternative 6 contemplatetl
expansion in the current plermit area, while the prior alternative proposed expansion on
land not within the currenj: permit area; and that Alternative 6 envisioned a ski lodge,
trails, access roads, and li1\s on land that the prior alternatives had left as a woodland
buffer .

162. Here, as discussed above, the ConEd Offset/faconic Parkway Alternative closely
follows alternatives evalulrted in the draft and supplementaJ draft Elgs. Because of the
proximity of the ConEd Offset/faconic Parkway Alternative to the other examined
alternatives, the ConEd OjTsetffaconic Parkway Alternative does not constitute a
substantial change to the P'fOject. Thus, we find that the J2y ~ case is distinguishabl(~:.
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0 163. ~ involved a fedc~al1y .fu,nded highway route through Grand PrairieJ Texas..
The Federal Highway Administration (FHW A) published a final BIS in 1971'. Due to

0 continuing controversy sun'OundinJg the proposed highway,. a segment of the highway
right-of-waywas ~bifted from a r~;idential area into: a park after the final BIS was ,

published. The FHW A re-l~valuat(:d the highway project in 1984 and concluded that the
changes.in the project were miniJ:n;1l and that no sigliificant impacts were identified tba1:

.required the development and processing of a supplementall~IS. The court, howeverJ
detennined that "a change in a1igmnent of a road so as to traverse public parkl'and has

~een held to be a ~ ~ cri1:erion for Supplementation."69
" 0 0'.,. ° "

0", 164. .In ~ the proposed highvvay was moved into public; parkland .and the court~held
that a. supplemental EIS nel~ed to be prepared for that specific reason. ' The Taconic

.Parkw3:Y portion of the COJ1Ed Offset/faconic. Parkway Altemativ.e does not cross ~y
public parkland. The ConI~d Offsc~t portion of this alternative crosses the Teatown Lake
Reservation but the Teato~m Lake Reservation was previously evaluated in the draft. aDId
supplemental. draft BISs. l1lus, W(~ find that ~ si~ply dor.s not, apply here.

165. Further, on April 26" 2001, we issued a notice.. to all affected landowners, owners
of abutting properties, and all partiles to the proceeding that we intended to evaluate:an
additio;nal route alternative, i&, the ConEd Offset/Taconic Par~ay Alternative. The
April 26 notice provided t1:lat affec;ted parties' could .file late motions to intervene or could !
submit,comments on the nc~w ConEd OffsetlTaconic' Parkway Alternative within 30 da:ys.
In fact;. we continued to aclcept coInments until the final EIS was issued on October 4,
2001 and the.final EIS addressed the comments.70 Comments on the final EIS were.
addressed in thefuterim Order. .ml addition, from June 4 to (), 2001, the Commission
conducted a noticed site visit of the ConEd Offset!Faconic. Park'Yay Alternative. Thus,
we believe that we have met our obligations under NEP A .to add~ess the enviroiunental
impact~of the ConEd Offsf:t/faconic Parkway Alternative and to allow public comment
on it. We do.not believe tllat a supplement to. the supplemental draft EIS and a
subsequent comment period wouJd introduce new concerns that have not already been

identified.

7OW e received several hunclred letters commenting on the ConEd Offset/Taconj:c

Parkway Alternative.
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Lack of Defi]~itive F~F.

166~ Mount.Pleasant and the BriarcliffPublic Schools complain that the Commissionl
issued an order certificatin!~ Millennium and allowed rehearing of that order to nm
without selecting a definiti"e.ro.Ute for the project, thereby.depriving tho~e concerned of
an opportunity to object to 1the portion of the route ret to be..ftnalized..

167. Mount Ple~ant and the Briarcli.ffPublic Schools presumably are refer:ring to..the
process established in the.Ill1terim Order. for the selection of a route through Mount
Vernon. The Interim Ordel~ provided that the Commission would issue a final order .
~uthorizing construction .QfMi1leimiUIp, including a:specific route through Mount ;.
Vemon, once that route was selected. .The Interim Order alSI) stated that an alternative
route through Mount Vernon might require additional consideration under NEP A and:
otherprovisi~ns oflaw. ..:.

; J 68. As discussed above, the Mount Vernon Vari&.tion h~ been considered pursuant to
NEP A.and other relevant provisions of law. Those potentially affected by the Mount
Vemoil Variation have bee:n afforded full opportunity to comment; that opportunity 10 :
Comment has .been consistent with the public's opportunitY10 comment on other por:tions .
of the Millennium project This includes the right to seekrebearing of the ins~t order'. .
For these reasons, the cont~~ntions ofMount Pleasant and the BriarcliffPublic Schools ale..
rejected. ;': ;

Ihe Haverstraw Bay Crossing.G.

~ni Ordt~..\1.

169. The Interim Order a:pproved.Millennium's proposed crossing of the Hudson River
at Haverstraw Bay north of the Village of Croton-on-Hudson.

~~ Rehearing and Commis~ion Holding2.

170. The Villages contend that the final EIS underestimated the importance of
HaverstrawBay and the se"{erity of impacts to the designated Significant Coastal Fish ;md
Wildlife Habitat. For exanlple, the Villages contend that the conclusions in the final EIS
are based on misinfonnation provided by Millennium about polychlorinated biphenyls

(PCBs).
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.171. The :final EIS evaluate.d ~e imp.acts to.. crossing the Hudson River. 71. The final EIS
did not underestimate these mc1pacts. The New York State Department of Conservation
(NYSBEC) reviewed MillemJdum's PCB sampling when it issued its section 401 Water
.Quality :Certificate for the crossing oftbe Hudson .River. n ' NYSDEC recommende4

$ampling 'at two ad~tional'IOf~tions and Millennium agreed to do so.

1,72. .The Villages contend jthat the final EIS is inadequate since it overuses the surface
"area of direct impact as a short-hand, but inaccurate, proxy for ecological impac"ts. The
Villages assert that the final illS. failed to appreciate the role H3VerStraw Bay plays in the
Hudsoh River estuary and overlooked the cumulative ripple effects that even minor"
djsturbances can have across a much larger segment of the eco~'YStem.

173. :We believe that the Stlrface area ..of diI:ect impact is. a valid...way to describe the
impact area and the relative :m1ount of resources that will. be affected by a project. The
Biological Assessinent .discu,ssed the issues raised by the Villages and was incorporated
by refe;fence. into the final EIS. .For this reason, all of the infoffi1ation in the Biological
Assessment was not repeated in the final EIS: We note that tbe final EIS discussed;
project impacts on various r4~ource8;. ...: ,

~ ..'., ,0
174. .The Villages contend that the National Marine Fisheries Service (NMFS)~ in. a
letter filed on April 4, 2001,. indicated that the Commission should, among otber things,
investigate alternatives to t1Jle Haverstraw Bay aligmnent and should minimize the adverse
effects ofMillennium's prO]Josals. The Villages note that NMFS did a complete "about
face" by issuing an Inciden1:al Take StatemeJlt under the Endangered Species Act in:spite
of its. April 4,2001 criticisms of Millennium's proposals. Since NMFS failed to explain
in the Incidental Take. Statement the basis for its position change, the Villages assert that
the earlier NMFs comments remain valid.

175. The Villages are no1; correct in asserting that NMFS expressed a critical opinion
about Millennium's propos:als in the April 4, 200lletter. .That letter merely requested
infonnation from the ColnJnission. QJ:I June 1, 2001,.our staff responded to NMFS'
infonnation request That response addressed the issues raised by NMFS and was used
by NMFS in developing its Incidental Take Statement. NMFS did not express its position
regarding Millennium's project until it issued the Incidental Take Statement

71~ sections 4.3.4,4.4.1,4.6.1,5.3.4,5.4.1, and 5.6 in the final EIS and the
Biological Assessment for the Millennium project.
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176. The Villages contend that there is n.o time period when Hliverstraw Bay c~ be
crossed without causing significant impacts. The Villages assert .that documentation
provided by Croton.:.on-Hudlson showed that a December, JanU3IiY, and February
construction time period would have less icmp"act on. spawning and developing biota,.
except at sites used by speciles for overwintering. Since both activities occur in
.Haverstraw Bay, the ViIIagc~s conclude that there is no time period when the crossing
could be conducted without serious impacts to fish..and wildlife-. ..Riverkeeper also .
.contends that there is no "s~lfe" time to construct the pipeline aCI:°SS Haverstraw Bay.

.177. The final EIS, Biolojgical Assessment,...and Essenti.al Fish.Habitat Assessment.
ilddres$ed the construction.1jme period issue.~. The appropriate agencies evaluated this .:
issue and concluded that a ~;eptember 1 through November 15 constmction time period :

would have the least impac1t whe:n considering all. of the uses of the habitat. .This time
period )Vas approved in the Interim Order. The Villages have provided no infonnation
here that would convince u~; to disturb our findings;.

...,.
.B. Alternatives to the Haverstraw Bav Crossini:

..1. .~.9:Yte :1 :1 7/Clarkstown Alt~rnativ!
.i; ..; .-.:.
: 178. .:The Villages contend that the Commission violated.NEPA by failing to consider .
:the Route 117/Clarkstown .J~lternative crossing, w~ch would avoid Haverstraw Bay.73

:! -.
-179. The final EIS evalualted the Route 117/Clai-kstown AIternative in section 3.6,
concluding that this ~terna.tive was not reasonable because a directional drill under
railroad tracks and into the Hudson River, even if feasible, would require release of:. ";
drilling fluids onto the riveJr bottom. The final EIS also detem1ined that installing the
pipeline along the winding Hook Mountain Bike Trail would require cutting back cliffs .
and trees on the west side (Jf the trail to provide working space for equipment to excavate -
the trench, maneuver pipe into position, and backfill the trench. Further, the final EIS
detennined that installing t11e pipeline within- the Palisades Interstate Park system would
require clearing trees that ~,ould have a significant impact on the views of the Hudson
River. We concur with the final EISt c.onclusio:n that the Route 117/Clarkstown

Alternative was not reasonllble.

73The Route 117/Clclrkstown Alternative is 8.5 miles south of Haverstraw Bay.
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alternative. ::.. .° '. ,; :1-' ~. .

, ; 181. Havers~w Bay is 'within the NMFS' design~ted essential fish habitat ~d is ,in an , .
oarea used by the shortnose,sturgeon. Howe~er, theo,:rappan lee Bridge A1tern~tive is also ,

.within:.the NMFS' designated essential fish habitat 'imd the,altcmative is within the area :

, used by the federally endanl~ered shortnose sturgeon. Because of the impacts to the, :
shortnose sturgeon1 the NMFS recounnended': a specific construction timing window from .

September 1 to November 1l5 for completion ,of the:JIuds9n Riv~ crossiilg:5:o. In order to :

complete the crossing within this 2 1f2 month window, Millennium would need to employ.
two construction crews operating ten hours p~ day. '.to co~plete the 2.1,-mile-long ::
crossing of the Hudson Ri:ver at HaverstraW ,Bay. For the 2.7 .mile-Iong crossing near tb°e ,
Tappan Zee Bridge~ constnlction would be e:xpected to take about 3.2 months to complete' .

using'two construction cre,vs operating ten hours per day.: This exceeds the .
recommended time period for construction. Thus, the final EIS' consideration of tbc

crossing length, essential fish habitat, and tbefedera11y endangered shortnose sturgeon

was not misplaced.. ..;
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the Tappan -Zee- Bridge Al~ematiye would require 1.2.7 miles of constru.ction within .and
adj~cent to road ways, as opposed to 8.8 miI~ of construction under Millennium's

proposals and 5.5 miles under the ConEd, Offset/faconic Parkway AIternativ~.76 Thus,
we agree with the final.EIS in finding that the 'tappan Zee.Bridge Alternative .does not.reduce construction within 'and adjacent to road ways. .' .

.184. .The Villages and Riverkeeper assert that the final EIS was concerned about the
costs to .Millennium of construction staging and .location difficulties with the .Tappan Zoo
Bridge Aitemative. The Villages are mistaken.:' The:. cost of staging to Millennium did
not playa role in the final EISt deternrlnation. ..

:185. Riverkeeper asserts that there is nothing in the supplemental draft EIS-to suggest
that staging areas for the Tappan Zee Bridge Alternative ale not--available. The Vill~ges
maintaln- that,-the final EIS 'Was silent about how much land Millennium requires for..:
staging. The Villages also refer to the ttold General Motors I'lant, ti that was identified as

a possible staging area, and contend that the final EIS arbitrarily rejected this: location.
The :villages question why Millennium should not have be~D-required to restore the;-:Geneml Motors Plant "brownfield" site for some productive further use. .

I

{.

,186. .'The .final EIS was not silent about Millennium's workspace requireine1,1ts. The. ..

final EIS stated that Millennium would need 19.8 acres ofworkspace on the west side an<;l:
;about one acre of workspace on the east side for stilging the crossing of the Hudson. ..
.River.77 The.workspace f(Jtr Millennium's approved Haverstraw Bay crossing on the west .
side of the river is in an industrial s~te.with sufficient space thatwould not affect: .

recreational or residential resources. Under the Tappan Zee Bridge Alternative, staging
areas would be located in Memorial Park in South Nyack on the west side of the Hudson. !
River and Lucee Park in Tarrytown on,the e~t side'oftheHudson River. The available
area for staging within Memorial Park:and Lucee Park is about 2.5 acres for each park.
Thus, there .is not sufficient space at Lucee or Memorial Parks to meet Millennium's
staging requirements. In addition, the workspaces at both P1trks would affect recreational
and residential resources. Further, in the case ofLucee Park, additional space would be
required to complete a borc~d crossing of the rail yard adjacent to the park.

187. The "old General Motors Plant" is on the east side of the Hudson River north of
the eastern landing of the Tappan Zee Bridge Alternative. It is an abandoned industria]

77The larger workspace on the west side of the river is needed for pipe storage and
other construction related ~lctivities associated with the river crossing.
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Riverkeeper. :..This location is adjacent to two .existing Algonquin pipelines that cross the
Hudson River near the Indian Point Nuclear Generating Station. The final EIS evaluated
two alternative routes, kn()lwn as the Hudson Riyer North/A1gonquin Alternatives in detail
in Rockland ~oun~ west c~f the Hu~on River and evaluated one ro~te on ~e east side of
the Hudson River. 9. .The jmal EIS did not state that the two alternatives west of the .

~udson River would be Ulldesirable because they would require negotiation of a new
right-of-way .~:. Th~ final EIS merely ind.icated that approximately three miles of
construction would be reqlllired along a new right-of-way,meaning that:the alternative.'route would b.e in an area 'where. there are no road or utility. corridors. .

.192. The final EIS concluded that a directional drill would"Dot be fe3S1ole at the single :.::
identified Hudson River CJrossing because of its length. Nevertheless, the final EIS did ,.
not reject this alternative si,mply because of concerns about directional.driIling or the need
for a new right-of-way west of the river. The final EIS rejet.1ed.1he Hudson River
North/ Algonqu~n Alternatives because:of the negative impacts on existing utility
infrastnlcture, which incl\Jldes the nuclear facility; negative impacts on Algonquin's
pipeline and aboveground facilities aDd.roadways; steep topography; inadequ~te areas for ..

staging; greater impacts on residential areas; impacts on palk1~~ longer pipeline
lengths; the need for a nevv utility right-of-way corridor; and greater land requirements.
We find that the final EIS was adequate and did not err in re-Jecting the Hudson River
North/Algonquin Alternatives. ..1.

.Alternatives to the Interconnect with Cons~!lidated

Edison in l\Ilount Vernon

I.

~Iests for Rehearing1.

.193. Cortlandt contends that it is nornecessary for Millennium to interconnect with
Consolidated Edison in Mount Vernon and that the Interim Order and fmal EIS erred by
failing to consider altemajtives. Cortlandt and Westchester aIso cite Millenniumts
statement that MillenniUI11lts shippers c8;n use upstream interconnects with CoIumbia, .
AIgonquin, and T ennessec~ to move gas downstream.

ti.

194. Westchester conterlds that the Commission has a duty to investigate all
alternatives, .including the use of non- Westchester means of delivering the gas.
Westchester also contend~; that Consolidated Edison has made no commitment to
construct the interconnect with Millennium and that Millennium's gas could reach

79~ section 6.1.1. in the final EIS.
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Consolidated .Edison's facilitjles without construction in Westchester CQunty .Westchestet
notes Consolidated Edison's i)tatement that Mount Vemo~ need not be the site.of any

., .
mterconnection.

~~n .HoldJng ,2.

197. The final EIS also considered suggestions that would involve using Teimessee's or

Transco's existing systems as alt.ematives to the eastern portion ofMi1lennium's project,
The final EIS rejected using Tennessee's system as a viable altemative because of the
long distance between COtIlpressor stations, the length ofhaul, an4 the relatively s.mall
diameter of Tennessee's; mainline. The final EIS concluded that Tennessee w.ouId need to
construct substantial faciliries, including new compressor station(s} and extensive pipeline

looping.
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of forward haul ~d backhaul, to Consolidated Edison. Under thiS" alternative, Transco
would also need to construc1: additional. facilities. Because of the possible operational
problems that migJtt exist by' requiring two or more mterstate pipelines to design 'an :
backhaul and to add facilities to accommodate Millennium's requirements, the .final ms

did not consider this altema1jve feasible.

"199. While many alternatives were evaluated"the final EIS found that it would be
counterproductive to evaluate every possible routing of gas through existing facilities ..

because tbis..would result in a confusing array of potential alt~matives.. More important1y,.~.
the final EIS stated that no I)ipeline company tiled an application to construct "an :":
alternative to.Millennium. :1:'

-"
-200. Cortlandt and Westcheste( cont~d that Millennium's-statements ~at its shippers
can use-upstream interconnf~ with Columbia, Algonquin,- and Tennessee to.move -gas
downstream renders the proposed project unnecessary. We disagree. Millennium stated
-that its:-shippers can use upstream interconnections With major interstate pipelines to:
deliver.gas to -interstate markets. --However, Millennium's shippers have contracted to
delivei:-230,S50 Dth per day to Mount Vernon. C)early, these shippers have earmarked
their gas for markets located in New York City and -that gas cannot be delivered to :
upstream interconnections. In addition,. Millennium -and Mount Vemon bave- agreed on
the route through Mount Vernon and Consolidated Edison bas indicated that it needs to
construct facilities to bring Millennium's gas to its existing distrlDution system in the
South Bronx area. This is consistent with the finding in tbe fmal EIS that additional
pipeline facilities are needed in Westcbester County in order to deliver Millennium's
shippers' contracted quantities to the New-Y'ork City market.

J

.; '.201. .Westchester expresses concern regarding the. effect additional facilities. may have .

on Consolidated Edison's rntes and the financial impact such facilities may have on.'
Millennium..- First, Consolidated Edison is a non-jurisdictional company subject to
regulation by New)' ork, not the Commission. Thus, any impact related to system
enhancement that Consolidated Edison undertakes is not an issue for the Commission.
The proper forum for Westchester to question the effect that additional facilities may
have on Consolidated Edison's rates is in a proceeding before the NYPSC. Second,
Millennium's rates: are based on. the cost of its proposed project -not any facilities
Consolidated Edison may construct. At this juncture, it is pure speculation as to who will
payor bow Consolidated Edison wi11recover the costs associated with any additional
facilities. Finally, it is not unusual for an LDC, such as Consolidated Edison, to construct
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a lat~ral of other facilities to interconnect with a .new somce of supply .80 The fact that
Consolidated. Edison may need to bolster its existing facilities to meet new and/or .

increasing demand for Millennium's gas refl~cts a busmess de-cision made by the parties.
We wiRnot second guess tllat decision here. ...

Ibe Forsy.:t~Road VariationJ.

202. .The Ripley Taxpayer Alliance (Taxpayer Alliance)~1 contends that Milleimium's
approved route win, be adjacent to or within Ripley's .aquifer ~md that constru.cti~n, or a
catastrophic failure of the pipeline, may disrupt drinking wat(:r supplies. Tl.1e. Taxpayer
Alliance contends that the ~;ewer district may also be disturbed and that the pipeline will
pass within several hundred feet of a school, two churches, and the downtown business
district.: The.Taxpayer Alliance suggests that the Cotntnission move the pipeline to.;the
Forsyth Road Variation. ..:.. ..

....
203. ..The final EIS addre:~sed the issues raised in the Taxpayer.Alliance's motion. 82; The.

final EIS concluded that the impact ofpipeline construction on aquifers and waterslied
areas near Ripley will be minimized because .pipeline construction W1"1l require shallow
excavation and because Millennimit win implementits Environmental Construction::.
Standards and its Spill Prevention, Containment, and"Control Plan (SPCC Plan), ag..well .
as any .spill prevention and control plan that may be required lacally for con.struction in ,

these areas. In addition, enviromDental,condition 18in the:.Interim Order required .
Millennium to identify aquifer protection districts and water,'::heds on its constrtlction
alignment sheets. Also, environrnental.condition 19 require<l Millennium to expand its
SPCC Plan to (a) require that all constructioti"equipment be inspected daily for:leakS
before worki~g in protected areas; (b ) list specific water supply, .municipal, or state
officials to be contacted in the event of a reportable spill; .and ( c) list the requirements of
local or state. officials con(~eming construction in aquifer protection areas and public

water supply watersheds.

204. The fmal EIS noted that the project wil' be within approximately 0.3 ID11e of a
school and within approximately 500 feet of two churches. The Ripley business area is
approximately 0.3 mile from the project. As discussed above, the Interim Order and the

8JThe "Taxpayer A1liance is a non-profit organization that addresses taxpayer issues

in the Town ofRipley, New York (Ripley).
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final EIS addressed pipeline~ safety issues.B3 We believe that project construction 'Win. .

haVe minimal impact on acc:ess to E~pley's business area since State Route 20 would be
crossed in. a -manner consistl~nt with. the construction methods descnDed in the final EIS.84
Also, Millennium will iden1ify sewt~r lines, like .any- other buried utilities, prior to.
coD;Struction and MillenniulD will cloordinate with the appropriate utility manager to

minimize construction impalcts on the buried infrastructure.

.205. The final HIS evaluated the JPorsyth Road Variation, finding that this variation
would be shorter, would ta:k:e 20.9 ~.creS less of.construction right~f-way, would increase
The distaIice' betwe~ the pipeline aJlld Ripley .and the pipeline and one of the schools, and -

'would be within 50 feet of 1:wo fewer homes.. Nevertheless, the final EIS did not ,
.recommend:the Forsytb Road Vari~.tion .because it would require more construcuon .under.
Lake Erie, would necessita1:e clearing most of the trees. from Ripley's park, and would.-
require construction throug)11 much steeper topography. We c oncur with the final EIS'
conclusion and will deny the Taxp~l.yer Alliance's request to adopt the Forsyth Road
Variation. -..; ...

K.
(

-.206. Peter Supa, Donald JLewis, ~md:Randy Lewis live ne8I the Town of Maine, New
York, which'is northwest of Binghamton in the central part of the state. Mi11ennium's
proposed pipeline c;rosses their property. They advocate that the pipeline route be mQved.~.
The final EIS. did not recon1Dlend that -the proposed route be moved, but did tecomlilelid a

:slight variation on the Sup~l'sand tJhe Lewis' property.

I. .~SY1l!!

~~(for Rehearinga.

207. Peter Supa asserts tllat the i'mpact on his water supply has not been fully addressed,
contending that no engineering or ,environme:ntal studies have been made for the pipeline
route between mileposts 2~~2.2 andI243.5. Mr. Supa contends that the approved route in
this location would destro)!' his walter system; a fishing pond and hunting cabin on another
owner's property; and wou1ldrequire boring under a septic s)'Stem and a road, construction
on a steep side slope, hardt:ned ro~ld crossings for logging on his and other owner's
properties, blasting, and additionaJl safety precautions for COJlstruction under power lin(",S.

84~ sections 2.3.2 and 2.~\.3 in the final EIS.
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Mr~ Supa contendS that bette:r rout~: exist for Mi11~um, including the Bradley Creek
Variati.on- and routes aIong-(~olumbia's existing Line A-5, the New York State Electric
and Gas (NYSEG): transmis~;ion linc~, and NYSEG's : 12 nat'iJrai gas pipelines~ --
208. Mr. Supa suggests several clJlanges to environmental condition 45 in the Interim
Order. He requeSts that condition 45 be modified to require Millenni~ (a) to evaluate
all utiiity -corridors in- the arcm; (b ) t~:> p~are a report -.w1t1i site -specific diagrams to --
Illustrate ithe flow of water to his spring and cistern; ( c) to fol]ow Line A-S rather than the
approved route;: ( d) to provi,de scale: corrected drawings or orthographic photQgraphy to
indicate the pipeline locatio-n betweeri mileposts 241.1 and 242.6- along the approved
route, the NYSEG:pipeline, and-LDle A-S; (e}~o conduct induced vol~ge studies and
develop a p]an to avoid accjidents; (f) to provide p]ans to avoid the Supa water system; (g)
to- provide- plans to'possibly build t1le pipeline aboveground; and (h) to work with NYSEG
and affected landowners and send ]ninuteS ofcommunicatioDs -and meetings,-as well as
attendance lists to the CoIDJnission and affected landownets.

b. -C.Q.mmission Holding

209. The final EIS addres:sed ~ of the issues ide1}tifie4 by MI. Supa associat~d with the
approved route between mileposts 232.2 and 243.5~8S The final EIS also evaluated
,alternative routes involvin~~ the Litle A-5 conidor and a ,NYSEG pipeline (the Union
Center Variations, which includes the Bradley Creek Variation), that were proposed by
Mr. Supa and others.86 Thl~ final I~IS found that the"Line A-5 variation would increas~
construction impacts on r~;idential, wetland, and forested areas. The final EIS found that
the Bradley Creek Variation would be longer and impact adctitional agficultural and.
forested areas. For these rc~asons, the :final EIS recommended Millennium's proposed
route wit!.} a minor variation, kno~m as the Bradley Creek Road Variation, to reduce the
impact on the property ofJdr. Supa and his neighbors. The final EIS also included .
environmental condition 5;& to reduce the remote po~sibility of any impact on Mr. Supa's
water supply .87 In addition, as dis:cussed above, the final EIS evaluated all timely filed
alternatives suggested during the f;COping process and in comments on the draft and

86~ section 6.3.7 in the final EIS.

87The approved route will use a NYSEG electric transmission line right-of-wa)l'~
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supplein.ental draft BISs. Wc: will not reopen the. record now to examine routes along
NYSEG's 12 natural gas pipc:1ines, as suggested by Mr. Supa.88 ..

:2:10.. In bis.proposals for changes 10 environmental condition 45, Mr. Supa requests that
MillennIum prepare a report with si1:e specific diagrams to illustrate the flow of water to
his spring and cistern and prl~are a plan to av<?id his wa~er supply.. EnvironD:lental .

condition 58. of the Int~ ()r~er, however, required Millennium to prepare a report on
..the water supply system on the Supa property. Specifically,:"'e required Mill:ennium to
.prepare site specific. diagratrlS as Dec;e8sary to illustrate the flo w of water to ~e spring and
..cistern. .We "also required Millenni\1lIn to move the pipeline .U] Islope away from the spring
if the stu.dies ,indicate 'tbetrench wo.wd "intersect or capture tb" groundwater flowing to
Mr. Sup3's Spring. ..: .;

211. -Further, en~nmen1al condition 45 required Millennium to work with the
.NYSEG to develop pl~ for safe clonstruction and operation of the pipeline within and
along the power line.. In addition, 1It'1i\Jennium. agreed to construct the pipeline in a. .

.manner consistent with the JDOT's requirements in 49 C.F .R. Part 192, which has .
provisions for cathodic protection. Thus, because Mille~um must do indu~d voltage .

studies under the DOT's reg~lation:) to design its cathodic pr(ltection, we do not need to .
.: impose a requirement for aclditiQnal induced voltage.studies here. Also, we will not
:require MilleDnium to provilde the ~;cale corrected drawings ('r orthographic photography .-
.:infonnation about various.plipeline routes because they are n()t needed.. FinalJy, we-.will .

not reopen the record to consider l\i1r. Supa's proposal. to con~truct the pipeline above-
ground on his property.89 S:ince m:my oftbe conditions suggested by Mr. Supa are
.already included in environmental condition 48 and other conditions, we will not modify '.

:environmental condition 45, as sug;gested by Mr. Sup~.

~~~an dILewis2.

~sts for Rehearinga.

212. The Lewises conten,cl that tIle Commission should require Millennium to
reevaluate the Bradley Cre4~k Variation by using up-to-date jnfonnation, asserting that
cornmenters have clearly ~)tablish,ed the need to follow the NYSEG pipeline, rather than

88y ermont Yankee It''lucleaJ. Power Corp. v. Natio~al Resources Defense Council,
Inc., 435 U.S. 519,554-55 (1978):; Friends ofthe River v. FERC, 720 F.2d 93,98 n.6

(D.C. Cir. 1983).(

89.14.
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the power line through this 8Jrea, and that the Commiss~on bas i gnored these comments.
They contend that the fmal E:IS did IlOt .address all of the comments about the Bradley

Creek V ariation.

.,..

(

~

216. ~ The Lewises contend that tIle final EIS does not mention- that an- explosion of the
.pipeline on the Randy Lewis prop(~rty would cut off all access to and from the residence
due to -the 80 foot cliffs th~lt surro\md the Lewis house on. three -sides. -The Lewis' want a
plan in place with the Union Cent(~ Fire Department and:the Town orMaine that would
make -Millennium responsible rot: ]providing a helicopter to evacuate Randy Lewis and his

family if such an event occ;urred.

217. The Lewises conteIkd that their driveway runs north tl) south, SO moving the

pipeline to the north would not avoid it.

b.
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219. Table'6.3.7-1 in the final EIS compared the Line,A-5 Variation to Millennium's
.approved route. The seasonal cabin was not included on the list of properties because- it is
not a residence and is only used occasionally. The table indicated that the approved route
would be within 50 feet of one residence, while the Line A-5 Variation would be within
50 feet of 18 residences. -Thus; Millennium's -route-- avoided more residences even if the
Scone ~sidence were included in the table. We note1hat Millennium is required to
construct the pipeline and restore the cons1ruction right-of-way in a manner consistent
with its Environmental Construction Standards, including any construction across man-
made ponds.- 'For these reasons, we conclude:that the final ms did not err in not
recommending the Line A-S Variation. ..

II

;- " .
'220. : As for ,the c9st ofusing slick bores, construction cost i~ not an environmental --

issue. The final EIS stated that hardened crossings wou1~ be required at some locations ;-
where there -will be heavy equipment crossings.90 In these situations, it is up to the
landowner to identify locations where hardene4 crossing will be needed during easement.negotiations-- with Mi11enni~. -

( ..

.'221. .As for the Jand requirements for waterbody crossings, table 6.3r7-2 indicated that .:
-~-the estimateS:.for the land .requirements. are based on a 75-foot-wide right-of-way. The
c addition of about 0.1 acre to account for each waterbody crossing would add about 0.2

acre to Millennium's route and 0.1 acre to the Bradley Creek Vapation. Even with this
addition to Millennium's proposed route, the Bradlty Creek Variation would require 7.4
acres of additionallarid for the construction right-of-way and about 4.3 acres. more for the .
permanent right-of-way than Millennium's approved route. The final EIS noted that the; .
variation would cross the Mr. Kodey's Tree Fann. .Mr. Kodey filed comments in
.opposition to the BradJey Creek Variation, indicatjng ~at the: v,afiation wouJd affect .about

..25 percent of the trees on his property, which is in.-contra,st to the Lewis' statement that no.
pJanted trees would be affected. If the construction right-of-way affects Donald Lewis' .
appJe orchard, Mr .Lewis will need to raise this issue during eas~ment negotiations.

222. As for the threat of a pipeline explosion and the necessity of keeping a helicopter
on call, we note that many people live close to pipelines. Mjllennium will construct its
pipeline in accordance with the DOT's pipeline safety regulations, which have been
developed to protect the public. We do not think keeping a helicopter on call is
necessary .
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223. According to the photographic aligmilent sheets, the CoJ1Stnlction right-of-way
wouldinitiallyente:r Don Lewist property along a driveway that is used for residential and
business access.' This portion of the driveway runs roughly northwest to southeast. :'Prior
to' crossing a water body " a branch of the driveway turns to the north and crosses the
stream. This portion of the driveway roDs north and south. The final EIS intended to
'avoid crossing the north-so~th portion of $e driveway but a mistake was made in
describing' the driveway. , Thus, we will require Millennium to move its pipeline route
slightly to the south so that Millenniumts'route avoids crossing the north-south po~on of
the driveway,to the Randy I;-e~s residence and crosses the waterbody to the s.outh of the

: driveway bridge. .

~oncl1J~3.
.:

224. As discussed above, we concur with the reco.mmendations.in the final illS. We
.wi11 not adopt the Bradley Creek Variati:On or the Line A-5 .Variation as requested by Mr .
Supa ~d ~e Lewises. .

.-

.III

Lo

~.

.,.. ,. ..,: ; ." ' ("
225. .Various entities .contend that we have violated the, CZMA, first by issujng an
Interim Orde:r'before the'NYSDOS issued a consistency deteJmination for the project, and
.then by failing to revoke that authorization after the NYSDOS objected to Millenni1:1In's .
.consistency certification. The claim has also been made.that the Commission's final EIS

'. failed to adequately addres..c; certain CZMA issues..

~ 226. ..By way ofbackground, at the time the Commission.isl;ued its Interim Order the
.NYSDOS hadnot.completed its consistency review. Accordingly, the Interim Order
provided that. Millennium could not be constructed until it received an affinnative coastal.

00 zone determination from the NYSDOS. Thereafter, on May 9,2002, the NYSDOS
informed Millennium that it objected to its consistency certification for the project.

.Among other things, the NYSDOS' May 9,2002 determination set forth several
alternatives for the project which, if adopted, would permit the activity to be conducted in

a manner consistent with the requirements of the CZMA. Millennium subsequently
appealed this deternrination to the Secretary of Commerce.. rrhat appeal is still pending..

III

227. We disagree with claims that the Commission could not issue an authorization for
Millennium until the NYSDOS completed its consistency review ofMillennium, and that
the Commission must revoke its authorization now that the NYSDOS has objected to

Millennium's consistency certification.
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228. Consistent.with lonJ~-standing practice, and as authorizedby,section 7(e),ofthe ..
Natural Gas Act, we typica.11y issue certificates' for.natural gas pipelines subject to
,co~ditions that must be satisfied by an'.applicant or others b.efore the ~t of a certificate
:can be effectuated by cons1tructing and.operating the nascent project. 1 This case is no

'different The Connnission's issuance of a certificate to Millennium is Subject to a ..
cnumberof conditions. For instance, the. order provides that Millennium may not
;'pommence consb11ction of its facilities until TransCanada : and St' Clair have .received an

.,necessary approvals from Canada's NEB to' consb11ct the upstream facilities that will
supply natural gas to Millennium. It also.provides; among other things, that Mille~wn
must comply with various :statutes, including the Endangered Species Act, Clean Water
, Act, Coastal Zone Management Act, and the National HistoJic Preservation Act, before .

co.nstmction can begin.

-.229 .-As is -llie case -with ,nrtually every certificate issue4 by the Commission that
.' authorizes construction ~f facilities~ the instant appro:val is,S\;1bject to Millennium's -

-compliance with the environmental conditions set forth in the order. In-this order~ ':-
environmental condition 5,~ provides that "[p ]rior to beginning construction of any project

.facilities~ Millenniurn shalJt file with the Secretary .[9f the:Commission] a detennination of
consistency with the New York State coastal management plan;" Thus, as so condition~

.( Millenilium cannot exercise the certificate authority granted by the Commission by. -
'-;constnicti:ng--the project without first obtainil:1g the necessar}'consistency determination .

;! from NYSDOS. ; -

230. .We have routinely issued certificates for natural gas pipeline projects subject to
this condition in the pasl9~~ This approach is founded on practical grounds. In spite of
;the best efforts of those in'{olved; itis'often impossible for an applicant to obtain all.
.: approvals necessary to COJ1lstruCt and operate a proj ect in advance of the Commission's
.issuance of its certificate. This happens for many .reasons. For instance, section 307 of
.the CZMA, 16 U.S.C. § 1~~56(c)(3)(A), provides that "[a]t the earliest practicable time,
the state or its designated (lgency shall notify the Federal agency concerned that the state
concurs with or objects to the app1icant's consistency certification." This section further
provides that "[i]f the state: or its designated agency fails to furnish the requested

91Section 7( e) of thl~ Natural Gas Act provides that !'rt]he Commission shail have
the power to attach to the jssuance of the certiticate and to the exercise of the rights
granted thereunder such reasonable tenus and conditions as the public convenience and
necessity may require." .

92~ ~, Gulfstre:am Natural Gas System, L.L.C., 94 FERC '61,185; FIorida,Gas Transmission System, 90 FERC' 61,212. .
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notification within six months after receipt of its copyof the applicant's certification, the
state's concurrence with the certification shall be conclusively presumed." in $ome cases,
these deadlines are.not met for whatever.reason. The regulations implementing the
.CZMA take this, and other, eventualities into account; by providing that '1[ fjed"eral
agencies should not delay pJrOcessing applications periding receipt of a State agency's. .
concurrence. '193. That is exactly what the. Commissio~. has.done:here in proce$sing .

Millennium's application aDld issuing a certificate, theexercisc of the .authority thereunder
of which is conditioned upc.n, among other things, issuance of a detennination of
consistency with New York:'s coastal management plan.94 '.'

231. : Only time will tell w'hether the, Secretary of Commerce will affirm or overturn th~ :
objections of the NYSDOS to Millennium's consistency certification or whether ,
Millennium will be required to revise its project in order to obtain a consistency, ' .:"

determination' from NYSDOS. We do not know, the answer to ~ose questions at this
time. ";:Nevertheless, untillvlillennium obtains the necessary approvals"under the CZMA, it :
cannot exercise the authorization granted in .this order to constiuct and opemte its project

232. .Finally, various claiJms are raised that our final EIS failed to consider adequately.
certain .CZMA.issues. These claims misapprehend the purpose: of an EIS and. the '..
relationship between NEP j\. and the CZMA.. The purpose of an EIS is to ensure that an ..
agency, in reaching its decisions, will' have .available. and will carefully consider, detailed,
infonnation concerning sig;nificant environmental impacts; it also guarantees that the
relevant information will be made available to the larger .audiences that may also playa

1

.94The validity of this approach was approved under a similar statute in City of
Grapevine, Texas v. DOT" 17 F.3d 1502 (D.C. Cir. 1994). In that case, the Federal
Aviation Administration OF AA) approved a proposed nm~a y before completion of the
review process required b~, the National Historic Preservation Act (NHPA). To ensure
compliance with the NHP A, the F AA conditioned its approval of the runway upon
completion of the NHPA review. The court.rejected a challenge to the validity of this
approach, concluding tbat "because the F AA 's approval of the West Runway was
expressly conditioned upon completion of the § 106 process, we find here no violation of
the NHP A." IQ. at 1509. In this context, we reject the contention that New York can
effectively preempt the Natural Gas Act and the regulations implementing the CZMA
because it does not acquiesce to the issuing of certifications conditioned on subsequent
state concurrence under ftle CZMA.
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;' role in both the decision ma:lcing proceSs and t1:i.e iinplementation of that decision.95 TheEIS prepared by comn1issi<Jln staff for Millennium sets forth the infonnation necessary to .

achieve those purposes, inc]uding significant amounts of inform~tion and analysis
.: relevant to the Hudson Rive:r crossing and other environmental impacts of the project on,
the coastal zone. The EIS, howeve:r, is not intended to exhau:;tively analyze all issu~

.' arising under New York's Coastal Management Plan or other issues ari"sing under the
; CZMA. Rather, those issues arise under the.CZMA and are to.be considered in the
NYSDOS consistency deteImination under .that statute, which ~as done, resulting in the: .
May 9,200.2 objec.tion by tIle NYSDOS to the consistency certification for Millennium. ..

.Thus, we will reject these c'laims.

».l~sting inJJ~-HudsonRiverM.

~[g!!!!d...1.

233. After..the final ms vras issued,:Mil1ennium indicated that it would need to blast in

the Hudson River to constrlllct its pipeline.
,

~

;. RmiI!~ts for Rehearing ;2.

.,. 234.. .Cortlandt co~tends 1hat the Commission erred in issuing a certi.ficate without ~ .
evaluating the impacts ofblasting.in the Hudson River. Cortlandt acknowledges that

, NYSDEC issued a section 401 Water Quality.Certificate (WQC) under the Clean Water
Act," but contends that th(~ Interim Order erred by not conditioning the certificate on .

NYSDEC's approval of an amende~ WQC that addresses the issue of blasting.
w: estchester asserts that thC3 Co~ssion ignored the harmful environmental impacts that
win result from blasting in the Hudson.River,.contending that under section 401, before .
the Commission may issue a permit or license for a project that may adversely affect
water quaJity , the state in vvhich the project is located must (;ertify that the project will not
contravene state water quality standards. Westchester aJso states that the Commission
should not allow the proje(;t to go forward without NYSDE(:;'s section 401 review.

~!!;ssion Holding3.

235. We will grant Cortlandt's and Westchester's request for rehearing and require th,at
Millennium file ~e appropriate documentation with NYSD:EC to amend its WQC. In .

(

9633 U.S.C. § 1251,g~.
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"additioJ); Millennium shall DOt begin to construct its pipeline until NYSDEC issues an

'amended WQC. Specificall:y, we will require .that:

.Millennium shall file the appropriate. documen?tion wi th the NYSD EC to

.~end its section 40Jl WQC issued by the NYSDEC in December 1999.
The amendmerit sha11t reflect the need for blasting in.th.' Hudson River and

.any other Project changes that may require NYSDEC's review.. The
amended WQC shall be tiled with the Secretary for re\iiew by the Director

of OEP , prior to coru;truction.

236. Westchester contends that the Commissi<?n should issue a supplelilental HIS that
focuses on blasting in theH[udson River. Ri.yerkeeper asserts that the draft HIS, final illS,
and Interim Order do not appropriately consider the impacts (If blasting in the Hudson .
River. .

.:237.

,

The enviroDJ1tlental conditions, [imposed on Millennium in the

Interim Orde:r] anticipate.changes to construction.
Environmental condition one requires that Mil1ennium.follow
the construction procedures and mitigation measures
described in its application and supplements and as identified .

in the final E:IS, unless modified by this order. If it is
necessary fo]L Millennium to modify any of the proCedures,
measures, or conditions approved herein, Millcnnium must
file a request to do so and must receive written approval from
the Director of. ..OEP before using the modi fication.
Se.ction IV .)~.6 of Millennium's Environmental Construction
Procedures ~L1so provides that blasting will not be done in
waterbody c.hannels without prior approval frc.m the
government authorities having jurisdiction. Thus, Millennium
must obtain written approval from the Commission, since
blasting in t1~e Hudson River will modify Millennium's tiled
Hudson River crossing procedures. Consequently, we will
modify environmental C9ndition 27 [in the final EIS] to
require that Millennium file the work plan foJ crossing the
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Hudson River with the Secretary of the Commission for
review and written approval of the Director of OEP .97

:238. .:Witlt these conditions in place, :we do not believe that a supplemental EIS on
~Iasting is necessary. NevertheleSs, we prepared a supplemental Biological Assessment
that evaluated the impact of blasting. in the Hudson'River.. (St~ section VI.R., ~;)

N.

~.,Qrde[1.

239. .-The Interim Orde:r'recognized that blasting would be, required along most oftbe
right-of-wayon the ConEd Offset/facpnic P8:Ikwa'y:A1ternative. To identify structures
that may be-damaged by blasting, the Interim Order required Millennium, with the
landowners approval, to conduct pre- and post-blasting inspections at residences and
commercial structures and utilities within 150.feet-ofblasting. The Interim Order also
required Millennium to employ a licensed blasting contractor .

&9!Ifn~ for Rehearing2.

240. Cortlandt contends that the Commission erred by relying on mitigation measures in
the Interim Order as a surrogate for evaluating blasting impacts to bomes and residents. :

According to Cortlandt, the Interim Order recognized that blasting will impact properties.
along the ConEd Offsetffaconic Parkway Alternative, but .that the In~erim Order did not
discuss the scope and scale <:>fblasting related impacts. CQrtlandt asserts that this could
not be done since Millennium bas not conducted geotechnical studies to develop site-
specific blasting plans. Cortlandt contends that the Commis.c;ion's statement that blastingimpacts are temporary and can be mitigated by studies and plans developed and .

implem~ted after the Interim Order is issued is irrational and refuted in the record by the

expert testimony filed by Cortlandt.

241. Cortlandt also contends that the Interim Order required Millennium (with
landowner approval) to identify structures that may be damaged by blasting activities and
to conduct pre- and post-blasting inspections of all residential and commercial structures
within 150 feet of blasting. According to Cortlandt, this requirement confinns that
Millennium and the Comrni'ssion failed to identify structure.~ that may be damaged by.
blasting activities during the NEP A review of the proposal. Without this information,

i.

9797 FERC at p. 62,332.
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Cortlandt asserts that an:y conclusion about blasting impacts js speCulative, since pre-" and .

.post-blasting impacts are a means to quantify damage, not prevent or minimize damage.
"Cort1an~t states that this requirement is in violation of 18 Cj~.R. § 380.12(j)(10), which
provides that an application should contain a report that descn"bes how reside~ti~
property, including stone walls, sidewalks, water supplies, and septic systems wo~d be .

restored if damaged by construction.

242. Cortlandt contends that tbe Interim Order required Millennium to begin°restoration
of residential properties, trails, and roads immediately after backfilling the trench as a
mitigation measure for construction al.ong Consolidated .Edison's right-of-way.. 00 Cortlandt °

asserts that this mitigation measure does not address the potential destruction ofhomes oro

injuries °to people that Cortlandt's experts have identified as possible consequeJ:tces.of
blasting. ,0

243. CortJandt contends that the Commission's requirement thatMillennium employ a ..
licensed blasting contractor merely directs Millennium to obey the law, which .is not
mitigation for environmental impacts. .Cortlandt asserts that the Commission's:reliance on
Consolidated Edison's blasting requirements.as mitigation is misplaced, contending:that ':
these measures are designed to protect. Consolidated Edison's electric transmission lines .
from blasting-related damage and do nothing to protect nearby residences, septic tanks, ot:
other facilities from possible damage due to .blasting or other construction activities. :,..
Cortlandt alleges that the Interim Ord.er..does not explain.what "minimal" means in:tem1S .:.

of blast charges or in relation to what standard.

~mission Holding3.

244. The final EIS acknowledged that Millennium has not done any geotechnical
studies of Consolidated Edison's right-of-way to assess blasting. However, the final EIS
stated that most of the right-of-way would require blasting and that Millennium identified
certain locations where blasting would be required. The final EIS also acknowledged the
concerns raised in the expert testimony filed by Cortlandt.98 For example, the testimony
stated that blasting could cause rock displacement, cracking, and severe lateral rock
movement; that these impacts could occur 15, 35, or more than .50 feet from blast sites;
and that blasting could damage structures, septic systems, and oil tanks. The final EIS
identified 59 residences between 50 and 200 feet of the con~ti-uction work area. Of these;
24 residences are between 50 and 100 feet, 16 residences are between 100 and 150 feet,
and 19 residences are between 150 and 200 feet of the construction work area along the .

(
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245. The Interim Order r~:quired Millennium to offer property. owners pre- and post-:
..:blasting inspection of struc1nreS within 150 feet of the constnlction right-of-way in area.~
where blasting would occw.. Cortlandt is' correct in stating that'the inspections. do not.
prevent or minimize damage and that they only provide a basis ~o quantify any damage
that might occur. We note :that compensation for d~ages win be part ofMillennium's
negotiations with affecte<:1landowners and is outside the Commission's jurisdiction, but
.Millen.nium has stated that :Iandown~. will be.compensated for construction related

damages.

246. Contrary to Cortlandlt's contentions, Millennium's f1liI1gs contain procedures for .
restoring residentialproper1ties. Millennium's Environmental Construction Standards.
contain general restoration procedures~ that are:con.sistent~th the staffs Upland Ero~on .

.Control,:Revegetation, andMaintenance...Plan..Further, the.:final EIS contained.a
description of how: residential properties..would be restored." In addition, individual.
clandowDers and Millennium may develop additional.restor8;tion.details during easement :
negotiations.- These details may be sit~ specifi.c and may inc] tIde. seeding and landscapitlg.
specifications, for example. The easement negotia.tiQns are outside the Commission's .

jurisdiction. The final HIS also described procedures Mill.enniutri would use if a septic
.system is damagedlOO or if'water supplies are damaged. 10~ : "

247. Cort1andt is correct in stating that the. requirement that Millennium begin .
restoration of residential properties, trails, and Toads immediately after backfilling die
.trench is not specifically related to blasting. It is not intended to be, since it is a general
project-wide requirement for the immediate restoration of residential properties~ trails,.
and roads along the construction rigbt-of-way...11lis requirement is in addition to the
rigbt-of-way restoration pr(>cedures in Millennium's Environmental Construction
StandardslO2 that Millenniulm has stated it would employ during construction of thepipeline. .

101~ sections 5.3 amd 6.2.6 in the fmal EIS.
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248. Cortlandt contends that employing a licensed blasting contractor is merely
directing Millennium to obey the law. The Interim. Order required that Millennium
employ a licensed blasting contractor and obtain appropriate local permits. Even though
.this requirement means that Millennium.must.complywith applicable laws, it was ' "
imposed"in the Interim Order to verify that such"compliance will occur. This is a project-
w.ide requirem~t and it allows local pennitting "authoriiy input, which can vary with the

concerns and requirements of each local area.

-
249. .Cortlandt contends ~at the Commission's reliance. on Consolidate4 Edison's
blasting requirements as mitigation is misplaced. The :final EIS stated that Consolidated
Edison implemented a. blasting protocol that it uses.whenever there is constniction :.-
requiring blasting anywhere within its right-of-way. We required Millennium to use
Consolidated Edison's blasting protocol and any reasonable requirements local-auth~rities
.may impose. Further, the DOT stated that shockwaves generated by blasting and their
ceffects on power lines may require additional precautions, such as special constroction,
operation, and maintenance procedures}~3 For this reason,. the DOT recommended- that
-Millennium work with all affected power companieS along the route to develop safe
blasting procedures. We believe that Millennium's us:~ of Consolidated. Edison's blasting
protocol is co~sistent with the DOTs recommendation. The use.of Consolidated E.disonts
blasting protocol is an effective means to mItigate construction impacts ~ince the blasting
protocol is d~signed to protect Consolidated Edison's electric transmission lines. The .
protocol's requirement to use minimally sized charges or tJte smallest effective charge. for
blasting and other measures reduces the risk of fly rock that could damage the power lines
-and 0( the blast damaging the bases of the electric towers. In protecting its power lines
and towers from these types of damages, we believe: that Consolidated Edison's blasting
.protocol also protects other resources near the blast area from similar damage. :

III

..~. ,.

~

0.

III

:rerrorism an.d Security

I. ~~ts for Rehearing II

~

250. The BriarcliffPublic Schools, Mount Pleasant, the Vitlages, Westchester, and Mr.
Kahn contend that the final EIS and the Interim Order erred by failing to address the
threat of terrorist attacks on the pipeline or the impact an attack would have on
conununities near the Millennium pipeline. Westchester claims that the final EIS
"reflects a lack of deliberation," since the Commission and the DOT are wen aware that
conunercial aircraft crashes have caused great damage to underground facilities. In

III

(

III
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addition, Westchester contends that the final EIS did .n.ot ana] yze the level of securitY
services needed during and after construction, especially since its police force is under a
"great strain" pr9viding protection to government buildings;. the water supply, the
transportation system, the JJ[ldian Point N.uclear Power Plan~, and. lending assistance to..
New Yo.rk City. Mount Pl~:asant and Mr. Kahn.contei1.d that. the final EIS failed to
consider.how counter-terroJrism measures can decrease. pipeline safety and that the. Interim
Order erred in issuing a certificate without anti-terrorist pipeline standards in .place. The
Villages request that we prc~are a supplemental EIS to discuss terrorism in light of the
fact that the Federal B'ureau of Investigation issued .a waniing about specific terrorist
threats:against natural gas pipelines. The Villages and MI. K~ also contend.,th~t the, ...
Commission must require. in the certificate that Mill"ennium take adequate safety. and
.s-ecurity measures to prevent and mitigate terrorist incidents. 1 ...:

~[)ission Holding2.
"i
251. .In.light of the event:) ofSeptem1;>er 11, 2001,.we rec:ognize that pipeline: operators
and regulators .must consid,er the threat of terrQrism~ both .in approving new projectS;.;and
in operating existing facilities. However, the likelihood offutur.e acts of terrorism or
.sabotage; occurring on Millennium's proposed pipeline, or. ~t any of the myriad:natutal gas
.pipeline .or energy faciliti~; throughout the United States, is ;unpredictable given the
disparate motives and abilities of terrorist groups. The co~tinuing need to constmct
facilities to meet the marke:t demand f9r supplies of natural ~~as is not diminished merely
.because there is a threat of terrorist acts. Moreover, the unpredictable p9ssibility of ..
terrorism dOes not support a finding that Millenniu1)1's pipeline should not be:.constructed.
We thoroughly explored nlJmerOUs alternatives to the proposed route. Even in.light of the.
.events of September 11, w'e find that the authO;rized route!through Westcheste(. County is

104the preferred route.

252. Increased.security awareness has occurred throughout the industry and nation.
Following September 11, President George W. Bush establi.~hed the Office ofHomeland
Security with the mission of coordinating the efforts of all eKecutive departments and
agencies to detect, prepare for, prevent, protect against, respond to, and recover from
terrorist attacks within the United States. In cooperation with other Federal agencies and
industry tr.ade groups, we have joined in the efforts to prote(~ the energy infrastructure by
taking actions to reduce the threat of terrorism or sabotage. We believe that the concerns

JO4Iroquois Gas Transmission, L.P ., 98 FERC , 61 ,273 (2002).
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raised in this proceeding fall within the scope of these ongoing efforts to prote~ the more
than 300,OOO.miles of interstate natural gas transmission pipelines.10S .

.

253. .Safety and security are important considerations in any CoD)Inission action. We
are confident that Millennium's pipeline can be safely constructed and operated in the

authorized construction corridor.

tOO-Foot Oflm.P.

~:I!!!!!!!I1.
: i
254. .The NYPSC and Millennium developed a Memorandum, of Understanding
(Memorandum) and supplemental Memorandum of Understanding (supplemental .
Memorandum) to address pipeline construction within 1,500. feet of Consolidated
Edison's power line corridor. The additional design,.constru<;tion, operation, and: ,
maintenance'reconimendations in. the Memorandum and supJ)lemental Memorandum are
more rigorous than the DOT's requirements for pipeline conStruction. The Interim Qrder "
adopted .the recommendation in the filial EIS; originally proposed by the NYPSC, that
Millennium construct its pipeline lOOefe"et from Consolidated Edison's conductors on.that';
portion:ofthe pipeline that follows Consolidated Edison's right-of-way.

~~sts for Rehearing2.

255. Cortlandt contends that there is no data.in the record to support a 100- foot offset
from the outennost Consolidated Edison power line on the ConEd Offset/faconic ., ,
Parkway Alternative as being a.reasonably safe distance for blasting. On the contrary,
Cortlandt asserts that many submissions in the record indicate that a 100-foot offset is not
safe. Cortlandt asserts that the Commission improperly relied on a "back-room deal".
between Millennium and the NYPSC (the Memorandum and supplemental.
Memorandum) to certificate the 100-foot offset without independently verifying the

information.

!;..9Jmnission Holding3.

256. The DOT is mandate~ to provide public safety under 49 U.S.C. Chapter 601. The

Research and Special Programs Administration's (RSP A), Office ofPipeline Safety,
administers the national regulatory program to ensure the safe transportation of natural

(

JO5M.
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gas and. other hazardous materials by pipeline~ .It develops safety regulations and other
approaches to risk management that ensure safety in the design, construction, testing,
operation, inaintenance, aitd emergency response of pipeline facilities. Many of the .
fegulatic:>ns ate: ~tten as performance standards that :set the level of safety to be attained
and allow the .pipeline operator t9 use various technologi"es to achieve safety. The RSP A
ensures that pe.ople and the environment are protected from the risk of pipeline incidents. :
This work is shared with state agency parblers and others at the Federal, state, and Ioca]
level. Section .S(a) of the Natural Gas.Pipeline Safety ActproYides for a state agencyu) .

assume all aspects of the safety program for intrastate facilities by adopting and enforcing
the fedeml standards, while $ection S(b ) permits a state agency that does not qualify under
section S(a) to perform c~rtain inspections and monitoring functions. A state may also act
as the DOT's agent to inspect inteistate facilities within its boundaries. The DoT ,
however, is responsible for enforcement action. The majority of the states have section :

S(a) certifications or section S(b) agreements-; while nine states act as interstate agents.

257. -The NYPSC is the desi~ated representative of the DOT in:regard to issues related:
to pipeline design, construction, and operation- in New York. The NYPSC is -the -
appropriate agency- to develop the protocols in: th.e Memoran(lum and supplemental ---
MemorandUin. These documents were filed With the Commission, are in the public- ~ -

record in this ,proceeding, and have been available for revie,,' -and public comment. In- the- ~
Memorandum and supplemental Memorandum, the NYPSC and Millennium agreed-to
more stringent pipeline design, constli19tion,- operati'on, and maintenance requirements
than required by the DOT to protect the public,- Millennium's pipeline, and Consolidated
'- Edison's electric transmission lines. -

:258. We conclude that a lOO-foot offset from the. electric conductors will allow 0.-
adequate space for clearance between:the construction equipment and conductors. It W111::0
also minimize the distance. between the pipeline and the towers, reducing the area that
needs to be cleared for the construction right-of-way. Cortlandt has provided no
information here that would convince us to modify the findiIlgs in the Interim Order and
the final EIS that the lOO-foot offset is adequate.

Q. .Cathodic Protection

259. The DOT requires that cathodic protection be installed and placed in operation
within one year after completion of pipeline construction.l06 The DOT, however, has
identified an example of a pipeline project where significant corrosion occurred even

(
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though afcf,ropriate facilities were installed within the one year cathodic pro.tection
window. Thus, the DOT recommends that we imp.ose addition~ requirements on
Millennium where the pipeline would be constructed acrosst along, or within pow~line
rlghts-of-way, partjcuIarly near the heavily populated :New York.City metropolitan area.Specifically, the DOT r.ecommends that Millennium be required to: .

..
.determine the location ofpipelin.es and rectifiers.or other sources of impressed

current nearby or within the right-of-way before constructing the pipeline;
.., .conduct a stray current survey.as soon as practical after .the pipeline is buried;

,0 ...;. install and place in service theccathodicprotection as soon as.practical, but no

:later .th"an. three months after the completion of construction:

.260. We believe that the DOT's additional.requirementS arc reasonable to protect the
pipeline along Consolidated Edisonts electric rights-of-way..in Westchester County. We
-also believe that the DOT's recommendation. should be clarified to the extent that the .
.meaning of the phrase ttcompletion of constructiont' be iIiteq>reted not as .completion of
construction of the entire proposed pipeline, but as completion of construction along or
within the power line right-of-way. However, .this interpretation may be refined by the
.DOT 4uring .the required .plan development th.at will, address the DOT's issues.

~

.,. .

...

261. Thus, .for all locations where Millennium's pipeline will cross or be constructed
along or within Consolidated Edison's pOwerline rights-of-way, Millennium shall in
consultation with the DOT develop a plan by which it will:,-

detennine the location of pipelines and rectifit':rS or other sources of
impressed current nearby or within the powerline rights-of-way before

constructing the pipeline;

a.

conduct a stray current survey as soon as practical after the pipeline is

buried;

b.

identify and il:titiate prompt steps to mitigate detrimental effects of stray

current; and
c.

DOT.
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install and place in service the cathodic protection as soon as pmctical, but
no latter than three t:nontbs°,after completion of pipeline construction within

a powerline right-of-way.

d.

262. Millennium shall file the plan and any additional DOT recommendations for
coDstniction across, along, or within powerline rights-of-way with the Secretary.pri~r to

construction.

E!!d~ngered ~nd Threatened Sp.eciesR.

~sts for Rehearing:1.

263. The Villages contend that Haverstraw Bay is a "designated habitat" and spawning. .

ground for th.e F~derally endangered shortnose sturgeon and that blasting in ~e sturgeon's.
spawning and overwintering ground will increase the poteilti:ll impact on thi8' species,.
including the potential for direct fish mortality. .The ~Villages assert that the Commi~on
.;can no longer concl~de that the .certificated crossing method mitiimizes the impacts to the
shortnose sturgeon since Millennium indicated that blasting will be required .

264. Riverkeeper contends that the c.ertificate is improper under the Endangered
..Species Act of 1973. and the Magnuson-Stevens Fishery Conservation and Management
.Act (Magnuson-Stevens Act) because the Biological Assessment and the Essential Fish
Habitat Assessment did not consider the effect of blasting on the essential fish habitat of
1he shortnose sturgeon in the Hudson River. Specifically; ~ verkeeper contends that the
.Magnuson-Stevens Act regulations. require that the Federal agency issuing a license
consult via an Essential Fish Habitat Asse~sment :with the;NMFS to determine if a projf'..Ct:
would l'adversely affect essential fish habitat." Riverkeeper ;asserts that the NMFS:may' -

-.issue an Incidental Take Statement if the NMFS concludes that incidental impact to the
species or its habitat will be mitigated, the species survival \\ill not be jeopardized,- and
alternatives are not feasible. Riverkeeper maintains that the Commission has not satisfied
this- procedure since the NMFS' Incidental Take Statement, prepared in response to the
Essential Fish Habitat Assessment, authorizes the incidental taking of a shortnose
sturgeon only from the dredge-and-fill procedures, rather than blasting. Riverkeeper is
also concerned that the Essential Fish Habita~ Assessment did not substantially address
alternatives. Finally, Riverkeeper asserts that any takirigs.ofthe species not authorized by
this process. are in violation of the Endangered Species Act.

265. The Villages claim that the final EIS did not identify the Croton River on the list of
open cut waterbodies that are known bal4 eagle habitats since bald eagles are known to
inhabit the Croton River Gorge, including the pipeline ~rossing location. The Villages



~ Docket No. CP98-150-000, ~ ill. -81-

contend that while the final EIS discu.ssed the effect of turbidity .on tlie ability of bald
eagles to forage on the Hudson Rivet, the final EIS did not adlJress the impact of the ..
resuspensionof co~~nated sediments on the bald eagle.. The Villages point out that.
the Commission acknowledged that dredging will cause increases inbioaccumulation of
"toxic sUbstances and decreases ~ biological productivity in Havers.traw Bay but assert
that the failure to consider the direct and CUD11,1lative. effects ofbi~accumulation on bald
eagles is a gap in the final EIS and the Interim Order. The Villages contend that the final
EIS failed to characterize the bald eagles' use of the Hudson and Croton Rive£$ as limited
to overwihtering,. asserting that bald eagles U.$e these, .are~ in the spring and fall. The
Villages ~ert that the Commission should require construction plans for any
construction work that would be conducted in ~ OfknOWD bald eagle actiVity.

Commission Holding'2.

266. Haverstraw Bay is not a spawning ground for shor.tnose sturgeon..as stated by the
Villages. The: shortnose sturgeon spawns upstream of Havers.traw Bay near Coxsac:kie,
New York. Thus, blasting to construct Millennium's pipelfue will not affect shortno:se
sturgeon. spawning habitat or spawning activiti"es. : .

267. .Haverstraw Bay, however, is ~ summer foraging and overwintering area for .the .

shortnose sturgeon!O8 Thus, we. required Millennium to complete its river crossing
between September 1 and November 15. This'construction window was selected to
minimize impacts on various aquatic species that use Haverstraw Bay, .including th~ .
shortnose sturgeon!09 For this reason,'blasting will not occur when shortnose sturgeon
are overwintering in the bay since consb1lction activities will occur between September 1
and Novemt?er IS.: .' ..:: .

268. .Riverkeeper has confused the Endangered Species Act of 1973 and Magnuson~
Stevens Fishery Conservation and Man~gement Act regulatory processes. The
Endangered .Species Act addresses issues related to Federally threatened or endangered
species. The Magnuson-Stevens Act addresses issues related to certain managed fish
species that the NMFS has designated essential habitat.IIO The NMFS does not issue

IO8~ section 4.6.1 in the fin~ EIS and the l;Jiological Assessment

109~ section 5.3.4 in the fmal EIS and the Biological Assessment.

JJ~averstraw Bay is not a "designated habitat" for shortnose sturgeon under the
Magnuson-Stevens Act.

( continu~. .)
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Incidental Take Statements under the Magnuson-Stevens Act. Under the. Endangered
.Species Act, the Nf't.{FS may issue a B~ological.Opinion and an Incidental Take S~ten1ent
.with certain requirements for projects ~at affect Federally threatened and en.dangered
.species;. The:NMFS did this with.'r.egard.to Millennium's Cf()sslng ofHaverstraw Bay and.its affect on the shortnose sturgeon. .

269. Riverkeeper and the Villages contend that the conclusions in Nl\.fFS' Biological ::
Opinion and Incidental Take Statement are now void since blasting was not addressed
The Interim Order, however, required Millennivm to enter iJltO consultation with the: .",
NMFS on b!asting. Thus, our staff initiilte(f fonnal colisultatioil with the ~S Under
.section 7 of the Endangered Species Act and .the Essential Fish Habitat (EFH) section '.
.305(b) provisions of the Magnuson-Stevens Act and prepared a supplemental Biological
Assessment and a supplemental EFH ~.sessment for NMFS that addressed the poSStDle -::
need for blasting near the east. side of the Hudson River.

;270. The NMFS reviewed the supplemental Biological Assessment and the
sUpplemental EFH Assessment. .On September 9,2002, the NMFS filed a letter .

recommending additional mitigation to avoid. the potential ttking of shortnose sturgeon
and to protect fish with designated essential fish habitat in tll.e Hudson River where .
iblasting would.occur.. We concur with the NMFSt recomm-endations and will r~
.Millennium to use the NMFSt recommendations when constructing its pipeline! 1

,"\

~.

271. The Villages cite page 5-81 to claim that the finat HIS did not include the Croton ..
.River in a list of open cut water body crossings where there is known bald eagle activity. ~:
,The proposed crossing of the Croton River under the 9/9A.Altemative would have .:
required a horizontal directional drill) not an open cut crossing. For this reason, the :~.
Croton River crossing was not identified on a list of open cut water bodies. Further, .,.
section 5 in the final EIS discussed the,9/9A Alternative) not the ConEd Offsettraconic ;
Parkway Alternative that is discussed in section 6 of the final EIS.

272. The finaJ EIS did not characterize the area near the Hudson and Croton Rivers as
only being for overwintering by bald eagles. Rather, the finn! EIS stated that the baJd
eagle is known to overwinter in this area, but that actiyjty a1 the Hudson River location
also includes feeding and roosting. Wi~ the exception ofbald eagle actiyjty areas
identified in the final EIS and the Biological Assessment, no specific bald eagle activity

UJThe NMFS' recomme:ndations are listed in Appendix B.
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occurs in the vicinity of the pipeline, but bald eagles are potentially present and any baldeagles. found at these locations are most. likely to be engaged in" feeding, perching, or .

roosting activity!12 .." "

...
.. ..

273. The FWS is concerned about the impact of construction activities on bald eagle
overwintering or nesting area~. The FWS did not raise concerns about the
bioaccumulation in bald eagles from contaminated substances that might.be r~suspended
.by the;trenching operation. Based on current informati.on.on the distribution of nest sites
.and wintering areas. and the conservation measmes identified in the :final EIS, .the FWS
agreed tliat the proposed project was not likely to adversely affcct or jeopardiz~ the~ ..
continued existence of the bald eagle. This co:ncurs.with our staffs conclusions in the
.Biological Assessment. :.~ .

Dioxin=--s.

R~guests for Reheari!!&1.
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dust for hundreds of feet where it qould be inhaled by residents adjacent to the. .
construction.right-qf-way. They assert'that Millenn.imn sampleQ for herbicides, but not
dioxins,.within the right-of-way and that Croto~-on-JIudson sampled for. dioxin near. the
right-of..:.V!ay but was not allowed by Consolidated Edison t(),sample on the ri~t-of-way.
Thus, they claim that there is no direct empirical data regarding dioxin levels along the .

construction right-of-way.

276. The Villages assert that Croton-on-Hudson's consultant's review ofMillennium's
dioxin. analySis shows that Millennium's analysis is based on. incorrect assumptions about .;
.the halflife for dioxin. The Villages state that the halflife for dioxin is 20 yearS, whereas:
:Mi11enniumusedabalflifeof one year. -: : .'. : :..

277. .The Villages claim that the Interim Order's conclusion that the dioxin levels .

identified by Croton-on-Hudson were below regulatory guidelines for cleanup is
misplaced, because the range of dioxin leve~ were above certain risk-based r.emediation
goals for residential soilsoin Environmental Protection Agency (EP A) Region~ 3 and 9.
° The Villages °assert that some C?f Croton-on-Hudson's test results could be due. to "spray 0;,
°drift" or migration of c:ontaminants from the right-of-way .and that it would not be
~unreas-onable to expect that the concentration of dioxin within the right-of-way would be:
higher~ The:Villages assert that the final EIS speculated that the levels found by Croton--
.on-Hudson may represent. background :levels of dioxin. Even if this is true, the Villages °

point out that the HP A indicates. that toxic effects may occur at background levels.

.278. The Villages and Cortlandt con.tend that the Commission erred in not requiring

.direct and independent sarnpling of dioxin on the right-of-way to detect actual levels of .
-dioxin along the right-of-;way before issuing the certificate. l'he Villages contend that ,.
:NEP A requires that when there is "incomplete infonnation relevant to reasonably. ..J

foreseeable significant adverse impacts" and that "the overa11 costs of obtaining it are not-
exorbitant" the licensing agency must include the infonnation in the HIS. Cortlandt
asserts that the Commission should issue a revised draft HIS that assesses the potential
impacts of dioxin contamination based on actual data and should incorporate these results

into the assessment ofMi11enniumts pipeline.

.{;!!!!!!!!ission Holding2.

279. The final EIS and the Interim Order addressed the dioxin and herbicide sampling
conducted by Croton-on-Hudson and Millennium and the comments responding to
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Croton-on-Hudson's sampling, assumptions, and conclusions} 14 The final EIS also .

addressed the. fact that there was no direct sampling of the levels of dioxin that would be
'within the pipeline's construction right-of-:-way and discussed whether Millennium should
condUct additional sampling.115 ; ..; .

280. .In regard to the comment that Millennium used an inaccurate half life for. dioxin,
the EP A states that the half life for dioxin ranges froIilless than one lear to ab.out three
years at the soil surface and up to 12 years at deep or .interior soils}l Thus, we find that
Millennium's assumption of a one year half life for dioxin is appropriate since the
asSUmpti~n conforntS with the HP A.

281. The final EIS discussed the background value for dio:x.ins because the analyses
filed by Croton-oIi-Hudson and Millennium did not include this infonnation. We believe :
that the background value for dioxins should be considered when evaluating the :-
suspected additional contribution of a contaminant from a specific source. Cooton.;on- -~
Hudsol:1's consultant-speculated that the -concentrations of dioxins reported in its analysis
of samples collected.ou'tside ofConsolidated Edison's right-of-way couIdbe the result of ;,
drift or -migration of pesticides from the right-of-way.. However, the herbicides- eval~ated ..
(2,4-D-and 2,4,5-T) and the dioxin evaluated (2,3,7,8~TCDD) are-known to bind tightly to;
s6i1 particles. Thus, we conclude that. there would be limited migration from the -

application area, which was on the cleared portions of Consolidated Edison's rjght-of-
way. -:.

282. Further, the:final EIS stated that technicians typically ~..pply herbicides with a
sp~yer to individual stems. This application method minimizes the potential for the .
substance .to drift to other areas where it is not intended or:needed. Due to their .,.:'
physiochemical proRerties,117 the herbicides 2,4-D and 2~4,5- T have a tendency to adhere.
to soil and to not volatilize into the air. Both 2,4-D and 2,4,5- T are generally known to .

degrade due to microbial biodegradatipn processes or photochemical decomposition, with

II~.

u~ational Primary Drinking Water Regulations Tec}mical Factsheet on DIOXIN

(2,3,7,8- TCDD), h!tn://www .~a.gov/safewater/dwh/t-soc/dioxin.html;
httn:/ /toxnet.nlm.nih.gov search using Hazardous Substance Data Bank.

117Based on a review of the sorption coefficients, Henry's Law Constants, and
solubilities for these two compounds.
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persistency in the soil rarely exceeding .one fun growing season.11~ They also have low tomoderate solubility in water and, as.such; do not tend to leach and migrate with. .

groundwater flow. "Sp~y drift" during ~f!fbicide application would have been limited .
since herbicides were not applied .aerially, but were typically applied with a spmyer to .:
individual stems as descn"bed above. .

~"'

":

283. Table 6.2.6.1-8 and figure 6.2.6-2 in the final EIS compare. on a common scale .the;

C'roton-on- Hudson samples with established risk -based screening criteria developed by

regulatory policy and risk-based benchmark values. .All of t11e regulatory valu~ are. b~ed

on long-tenn ~, 25 to 30 years) exposure to soils at the published concentrations. Since

the regulatory risk-based criteria are based on long-term exposure, a much higher level of

dioxin-Iike compounds would nee4 to be preSent for the same risk for short-term

exposure, such as the possible exposure during the one-1o three-'month-long construction .

period. Further, fi~re 6.2..6-2 in the :final EIS included illustrative risk-based screening .

values (p~ per billion [Ppb] of2,3,7,8-TCDD.toxic equivalent) for other characteristic .

exposure scenarios:. a construction worker, an adolescent trespasser, and a child

recreator. The construction worker would have the lowest risk:..based screening. value due

to. the longer period of time the worker would be within the ~tctive construction work .area:.

.The sutficial risk-bas.ed screening value would need to be at least 40 times greater than .

the highe.st concentration measured by Croton-on-Hudson's testing for exposure riskto

construction workers. Further, since th~. herbicides were applied to the surface and.2;4-D,

2,3,5-T, and 2,3,7,8-TCDD tend to bind strongly to soil, they would not be likely to

migrate below the first six inches of soil} 1.9 Thus, the concentration of any dioxins :-

.present in the surface of the soil would be diluted by the spoil excavated for the five- to six-foot trench.

284. The final EIS addressed the possible risk associated with ~e spread of dioxins
through the air as dust during blasting, stating that dioxins can migrate if soiHs.mobilized
by erosion or other means during construction, including dust released by blasting. The .
final EIS also addressed the risk to people associated with this affect, since the risk
criteria used in the EP A Region 9 values account for dermal absorption and the inhalation
of particulates and volatiles of dioxin-like compounds in the soil, in addition to the intake
of contaminant from incidental ingestion.

11'National Primary Drinking Water Regulation~ Tec~cal Factsheet on DIOXIN

(2,3,7,8- TCDD), http://www .~a.gov/safewater/dwh/t-soc/dioxin.html;
httn://toxnet.nlm.nih.gov search using Hazardous Substance Data Bank.
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285. Although there IS no method that can suppress all of the dust that will J>e generated
during blas.ting, Millennium agreed to conduct routine dust suPl)ression, particularly
during.initial grading activities.and where there.is.vehicle movement along the
cons~ction right-of-way. We believe that Millennium's dust suppres~ion activities will
limit the migration of fugitive dust In additi9n" we believe that additional dust
suppression methods can be part of the blasting protocol used in upland areas along
Consolidated Edison's right-of-way. Specifically, We will require that:

Millennium .shall include in the detailed blasting plan for cons~ction along
.the CoDEd Offsettraconic Parkway Alternati~e, which was adopted in the
,Interim Order, a dust suppression plan for use.during bl~iSting. Millennium
.shall file the blasting plan with the SeCrel81y for reView and written
approval of.the Director of OEP prior.to. con~ction

286. .In conclusion, we do not believe:thatthe risk from dioxin is significant, since :
dioxin. would have.tQ be present in .concentrations that greatly exceed any sampling .

.conducted by Croton-on-Hudson. To reach this conclusion, we considered the. fact that
herbicides were applied only to clear~d portions ofConsolidated Edison's right-of-way,
..dioxins tend to bind to soil and do not ~grate from the application area, and most of the
pipeline-construction would affect portions of Consolidated .Edi~on's rigJtt-of-:way that
had no herbicide application. Thus, we .will not require additional dioxin sampling along
the construction right-of-way. ...

287. .Finally; CortJandt and NotUnder My Backyard (NUMB).requested pennission to
sample for dioxin on Consoli~ted Edison's right-of-way. In response, Consolidated
Edison indicated that sampling would only be allowed if the (;ommissionapproved a
sampling protocoL .The fmal EIS suggested .that Consolidated Edison, Cortlandt, and
NUMB consult with EP A Region 2 or NYSDEC if.there is continuing disagreement on
the sampling protocol. The final EIS also stated that we would have no objection to the
independent testing for dioxins on Consolidated Edison's right-of-way, if CortJandt and
NUMB "feel that this is necessary for peace of mind."120 Because we do not believe that
the risk from dioxin is significant, we do not believe that there is a reason for the
Commission to designate a sampling protocol here.
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PhosnhorusT.
.' .:

B~gyest for RehearingI.
, .

288. Cortlandt contends that the total maximum daily load,(TMDL) requirements for
the Ne.w Croton Res.ervoir were ignored in the .final..EI~ and Interim Order. CQrtlandt.
.asserts that there are no studies m the final illS or Interim Order that suggest that .
compliance with Millennium's ~nviro~ental Constniction Standards would minimize
, phosphorus load additions to the New Croton Reservoir. Th\1S, Cortlandt conc.ludes that .

.the Commission's conclusions regarding Millennium's environmental construction
;standards are guesswork. Cortlandt suggests that federal TM:pL criteria prohibit any:
.additional phosphorus loading to the Reservoir no matter .how minimal. ' -:

~2mmission Holding2.

,289. ' The final EIS ad~sed the question of whether phoSphox:us would be. conveyed to
;the reservoir by construction of Millennium's pipeline. Mille:nnium's proposed .: :
construction;would cross approximately 2.5 miles within .the reservoir's drainage basin.
.Since soil-bQUnd pho.sphorus is the only potential phosphorus source that would be
.affected by construction, strategies to eliminate phosphorus. inputs to the reserYoir would. .'
-need to address soil or sediment migration from the construction areas. Two'processes ..
are required for this migration to occur. First, soil erosion from the constructi.on right-of- .

way would need to occur. Using the Soil Survey ofPutnam.(md WestchesterCounties,
New York published by the United States Department of Agriculture (USDA) in 1994, we
examined the erosion potential of soils that would be affected by construction.
.Specifically,..we examined the "erosion hazard," defmed as the '!probability that damage -.
would occur.as a.result of site preparation and [tree] cutting where the soil is exposed .i
along roads,:;skid trails, and fire. lanes and in log-handling areas." Under the USDA's
~tings, a rating of "slight" indicates that no particular prevention measures are needed
.under ordinary conditions, a rating of "moderatei' indicates that erosion-control measures
are needed for certain activities, and a rating of "severe" indicates that special precautions
are needed to control erosion.

290. Based on our review, there is either a slight or no erosion hazard for approximately
89 percent of the proposed route through the reservoir watershed, a severe erosion hazard
for approximately nine percent of the route, and a moderate erosion hazard for
approximately two percent of the proposed route. Our review indicated that most of the
soils affected by construction through the reservoir watershed would have a genemlly low
susceptibility for erosion. Thus, we believe that the likelihood of constl1lction activities
generating quantifiable levels of soil-bound phosphorus is ntinima1.

II
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291. The second critical process involves the movement of.eri>ded soi1s.offthe
constmction right-of-W3Y and into the r~servoir. .This process is also unlikely to add
phosphorus to the reservoir because of :th~ erosion control measures foUnd in
..Millennium's Environmental. Constiuction Standards., our Upland and EroSion Control, .

Revegetation, and Maintenance Plan (plan) and Wetland and v.r aterbody Construction
a1:ld Mitigation.Procedures (procedures), and due to the physical sep3f3tion b~tween the
con~truction right-of-way and the reservoir. The objective of our Plan and Pr~ is
not to allow any eroded sediments to l~ave the certificated construction route. This ..
objective ~ ensured through the use of silt fencing, slope breakers, .and other physic.al
containment devices. Environm~ntal monitors would regularly inspect active.
co~truction.areas to insure that these devices. are properly deployed and maintained until. :
affected areas are stabilized ~y revegetation. ". .;

292. Even i(the erosion coI)trol measures allowed some migration of sediments, the
distance from the construction areas to the reservoir is substantial enough to conclude that
sheet runoff of soil into the reservoir is- not a possible sediment transport mechaniS1Jl.. In

other words, sediment could only reach the reservoir via rtmoff e;ntering watercourses,
then flo.wing.!.downstream through numerous potential points of deposit, including Vemay-
..Lake, ,Shadow Lake, and Still Lake. Each deposit point represents a potential,natural sink
;for sediments.. We acknowledge that this de~eription is an oversimplification of, :nUmer<jus complex, physical processes and that all portions of a "!Vatershed eventually. .

contribute some nutrients to the receiving waters. However, there does not appear to be a.
clear and direct pathway for sediments from the project area to.reach the resel:Yoir. ..
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.c.Btskill Agu-ed..mu.

mterim-.Qrj&r.1.
..' ..

294. In enVironmental condition 2&, the Interim Order required. Millennium to develop a
.site..:spetific plan for crossing the Catsfcil1 Aqueduct that would be reviewed by an. .,
independent third-pat;ty engineering contractor who would be directed by the New York
City Department of Environmental Protection (NYCDEP). The final crossing plan would
be subject to the written approval of the Director of OEP. Millennium would not be. .able:
to construct its. pipeline across the Catskill Aqueduct until its plan is approved.

" \

.2. ~t!,or Rehearing

295. The NYCDEP contends that the fmal EIS and the Interim Order should have .:.. ,

addressed the issue of the design of the pipeline crossing of the Catskill Aqueduct at::the
.Bryn Mawr Siphon in Yonkers, New York, rather ~an requiring Millennium to finalize
the site:;specific plan and have the Commission review the plan after the certificate is
issued. ': .The NYCDEP asserts that the .Commission's review does not give it the right to .

approve:the final aqueduct crossing. The.NYCD~believes that the Commission should.. ::
require Millennium to complete the si~e-specific plan for the aqueduct crossing, including ..

alternative crossing locations as needed, so that the. NYCDEP can conduct an independent
review of the 'plan to detetn1ine if it is acceptable. The Vi11ag.es and Cortlandt also cite
the COB's concerns about construction on the integrity of the Bryn Mawr Siphon, as well .

.as security risks posed by the project.

~mmiSSiOD. Holdin1!:3.

296. The final EIS and the Interim Order considered the issue of the crossing of the
Catskill Aqueduct to be an engineering design issue. In environmental condition 28, we
required a site-speci~c plan that will allow the details of the crossing to be analyzed prior
to construction of the pipeline. This reView includes a requirement for an independent
consultant, chosen by the NYCDEP and under its direction, to conduct a teclmical
analysis ofMillennjum's site-specific plan. The requirement also states that the site-
specific crossing plan may include an alternative crossing location. The. intent was that
the NYCDEP would be a party to developing the final plan, since it would be
coordinating the design review and can provide comments and suggestions for.
modification. Thus, the NYCDEP would contribute to the development of the fmal plan
prior to Millennium filing the plan with the Commission, as required in the Interim Order.
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297. On April J6, 7002, th~ NYCDEP revoked the permission it bad given Millennium

to conduct ~ on-site investigation of the Catskill Aqueduct so that Millennium could
develop its final site-specific crossing plan. As a result, Millennium cannot comply with

the conditions in the Interim Order. In the Int~ Order, we stated that:

,0 0
, .f

." Any state or local permits issued with. respect to the jwisdictional facilities
..authorized herein must be consistent with the conditions of this ~rti:ficate.

We .encourage" cooperation between interstate pipeline,.~ and local
autliorities. However, this does not mean that state and local agencies,

...:through application of state or local laws, may prohibit or unieasotiably
delay the conStru.ction of facilities approved by this Commission!n

298. Since the NYCD~ is not engaging in a cooperative consultation process with
.Millemiium, we will.modify environmental coildition.28 so that if the NYCDEP does not
give permission. for Millennium to conduct on-site inspections of the Aqueduct crossing
.area within 30:.days o:fthe date of this order,.our staff".will.direct the third-party con~tant:who reviews .the crossing plan. This will relieve Millennium of any obliga~on to get ,

pem1ission fiom NYCDEP ...
.-

299. On April 12, 2002, the CO~ filed a letter with:.the. Cornmission;requesting that it
be. included in'. the review .process of the site-specific crossing p1an for.the Catskill
Aqueduct. We see..Do prob1em with this request Thus, we "in modify environmenta1
.condition 28 to require Millennium, prior to construction,;to file for, and obtain approval
of, its Catskill Aqueduct crossing pl3D from the Director of OBP and the COB.

The Briarcliff Manor Public SchoolsVII.

Reguests for RehearingI.

300. Mount Pleasant, the BriarcliffPublic Schools, the Villages, and MI. Kahn contend
.that the final EIS did not consider the consequences oflocating a pipeline about 150. feet
from the Todd Elementary School and 750 feet from the BriarcliffMiddle and High
Schools. As an alternative, the Villages contend that if the project were constructed on
the opposite, or east side, of the Taconic State Parkway it w(tuld increase the distance

11197 FERC at p. 62,344. ~, ~.g., Scbneidewind v. ANR Pipeline Co., 485 U.S.
293 (1988); NationaI Fuel Gas Supply v. Public Service Commission, 894 F .2d 571 (2d
Cir. 1990); and Iroquois Gas Transmission System, L.P ., m !11,52 FERC , 61,091 (1990)

and 59 FERC , 61,094 (1992).

(
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from the Todd Elementary School and.the 39 homes on the west side of the parkway, and
would avoid a wetland. .(This variation is. known as the Tac<)nic State Parkway East .
Variation..) The Villages note that the eaSt side of the parkway isfelatively undeveloped
with only six homes near the pipeline, no schools, and one \\'etland. The Villages assert
thai there are three Consolidated Edison power line towers Deal the route but that the
towers. are at a sufficient distance to allow for safe constru:ction of the pipeline. The
Villages contend that merely relying on the DOTs safety standards, as modified by
Millennium and the .NYPSC in their Memorandum and supplemental Memorandum, is
not an .adequate response.

301. The BriarcliffPublic Schools and the Villages also.as.sert that the final HIS fails to
"consider a newly instaIl.ed sewer line along a portion of the Taconic State Parkway that
could" tbreaten the integrity of the pipeline and pose a serious danger to the school "

population. The BriarcliffPublic Schools and Mr..Kahn contend that the .final HIS:did
Dot ac~owledge safety risks resUlting from the intemction of the Consolidated Edison
electric:corridor and'the pipeline and did not acknowledge safety,risks because. the
pipeline is located on a busy highway. ..'

302. Mount ?Ieasant, the BriarcliffPublic Schools; andMr. Kahn contend th~t
MiIlenJiiumfailed to notify.all of the residents in the Bri3icliffManor School District
.about the proposed pipeline as required by NEP A. ..: .

2. Commission Holdigg

303. .The final EIS addressed the issue of pipeline safety and the location of
Millennium's pipeline along and withi1.1 ,~e rig1tt-of-:way Qf 1be Taconic State Parkway
.near the three schools.t21. Millennium's pipeline woul~ be ccmstructed in accordance with'
the DOT's regulations which address pipeline design, construction, operation, and
maintenance requirements.l13 The Memorandum and supplemental Memorandum
between Millennium and the NYPSC modified the DOT's regulations by subjecting the
proposed pipeline to even more exacting safety measures,'including increased pipe wall
thickness, more stringent pipe durability cnteria, higher pressure testing requirements,
and more frequent smart pig surveys. The NYPSC developt".d the Memorandum and
supplemental Memorandum based on placing the pipeline aJong the west side of the
Taconic State Parkway. The NYPSC determined that this is the better location based on
electric service reliability issues when the pipeline is in operation. The final EIS found

rn~ section 6.2.6.1 in the final EIS.
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that these measures adequately address the. safety con.cems associated with the proximity
of thepip~line ~ ~e school and the Interim Order concurred with this finding. In
addition, the ViUages do not.mention ~at the Taconic .State Parkway East Variation
would place the pipeline closer to the Briarcliff.Manor'.Middle and High Schools and
Pace University (these. schools are on th~ east side of the Taconic Parkway). The Villag,es
also provide no basis for their. statement that the :pipeline. couJd be constructed safely near
Consolidated Edison's. electric tran,smission towers. Thus; the rehearing requests have not
provided any new information that would peisuade us:.to modify our findings in the ..
Interim Order. ..

304. In addition, the fina1.mS .addressed the fact that the sewer line will be near the gas
pipeline. ~24 Pot. this .reason, the Interim Order required that Millennium file a site- ,
specific plan for construction near the sewer line to ensure that ~e.installation 'of thepipeline Willliot interfere with the sewer line. .' ,

305. .~The finalEIS addressed the issue.ofloc8ting Millenriium's proposed pipeline: along
or wi~ Consolidated Edison's:power.line conidor including the ConEd Offset/faconic
Parkway Variation.12S Since the final EIS analyz;ed safety is~;ues along the entire co.xridor
wh~.the pipeline would be proximate to .Consolidated Edison's right-of-way, the fil.1al
EIS' analysis:iticluded the area near the Briarcliff schools. ..

306. 'The New York State Department of Transportation (NYSDOT) allows utility ,

construction, including the construction of natural gas pipelnles, within its highway:-
rights-of-way, including the Taconic State Parkway. .Millemtium will construct its "

pipeline pursuant to NYSDOT's requirements for safe utility construction and operation

within highway corridors. ; .

307. .In compliance with the regulations implementing NEp A, we placed notices of
intent regarding Millennium's proposals in the Federal ~~ and mailed the notices of
intent to various parties, local and state government authorities and agencies, Federal
agencies, interested environmental groups, news media, and other interested parties. We
were not required to notify everyone in the school district about Millennium's proposals.

124~ section 6.2.6.1 in the final EIS.
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w. The Indian Point Nuclear Power Plant~~-

308. Westchester contends that the Commission failed to consider the impact of the
pipeline "on the evacuation plan for the" Indian Point Nuclear power Plant and :that the
analysis'of 3;ltematives in the final EIS does not include any (liscussion of the impactof
"construction on-the,evacuation route. -; ..: .

309. The final EIS discussed the emergency evaluation :route as it relates to the 9/9A
AJtemative.12' The current designated evacuation route for the Indian Point Nuclear
Power Plant includes the southbound lanes QfU.S. Route 9 and State Route 9A (part.of
.the 9/9A AJ~ative). Our staff consulted with. a Program Specialist at the Radiological ,;
Emergency Preparedness Branch of the F ederal.Emergency Management Agency
:(FEMA) about the proposed construction. FEMA stated ~t it win require detailed. ..,'.
construction drawings to evaluate the. impact of construction on the evacuation route and .

that Millennium win need to develop a contingency plan with county and local
.governments to minimize adverse. impacts on the federally approved Radiological .

:Emergency Preparedness Plan (FEMA,.2001-). In a~dition; FEMA stated that .any
alternate routes. identified in the Contingency Plan, as wen as the potentially degraded ..

capability of.the established evacuation.route, must be reviewed by professional traffic
engineers at .FEMA. .FEMA IS procedure win applytQ. any roadway that is part .of the-
evacuation plan or any modified evacuation plan.

1310. We <;lid not receive any comments raising concems.about the use of the Taconic
.State Parkway in connection with the Radiological Emergency Preparedness Plan prior to.'
issuing the Iitterim. Order. Nevertheless, on rehearing, we will require Millennium to
~onsult with FEMA~ and appropriate New York St(ite agencjes, t.o prepa:re a Contingency

.Plan for roadways that are part of the Radiological. Emergen(:y preparedness Plan
evacuation routes. .It is not unreason,a~le to assume that the evacuation routes may be

.modified by these agencies to adjust to. changes in population near the Indian Point
Nuclear Power Plant. Thus, we will require that:

Millennium shall consult with and assist FEMA, appropriate state agencies, and
local governments to develop a Contingency Plan for the emergency evacuation
route for th.e Indian Point Nuclear Power Plant where project construction may
affect the evacuation route. Prior to construction, Millennium shall file the final
Contingency Plan with the Secretary .
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Interim OrderI.

311. The Interim Order require~. Millennium .to construct itS pipe'ine approximately ~5
feet closer to Consolidated Edison's power lines in the Jane E.I.ytle Memorial Arboretum .
(Arboretum) to miDimize. tree clearing.l17 The Interim Order a1so required Millennium to
prepare a site-speci:fic plan for construction in the Arboretum. .

Beguest for Rehearing2.
.:. : ....

:312. .The Villages contend. that Mi1lennium~s.pipeline will pave: serious and.irreversible
impacts on the Arboretum, asserting that the pipeline:win.disrupt and destroy, .in part, th~
ecological, educational, and recreational. :uses" of the Arboretum. Specifically,. the
Villages assert (1) that the final EIS did not assess the impacts of these uses of the
.Arbor~.ttim; (2) that the pipeline will cut across and will be.within the northern boUndary .
of the Arboretum and will require forest clearing along a 5~fOot-wide construction right-
of-waY' (3) that the final EIS and the Interim.Qrder didnot.dis.;uss the impact ofth.e.lO-
foot-wide, permanent, treeless rigbt-of~way that would be re.quired tbrougb the
Arboretum; (4) that. the pipeline will have a si~ificant impact on the aquatic habiiatand
wetlands within the Arboretum because. it win cross one perennial and several
intermittent streams that supply the wetlands in the Arboretum; (5) that clear-cutting will
encourage the; growth of invasive vegetative species such as Pragmites australis; and (6)
.that, at a minimum, the Commission should reguire a re-route to avoid all direct impacts

to the Arboretum.

~Qmmission Holding3.

313. By moving the pipeline approximately 35 feet closer to the electric t.owers {by
measuring the offset from the centerline of the towers rather than the outermost
conductor), most of the consb"uction ofMillennium's pipeline wopld be within
Consolidated Edison's right-of-way, rather than within the Arboretum. As the Villages
pointed out, the NYPSC advised the Commis~ion that in the ,1cinity of the Arboretum,
the risk of the closer placement of the pipeline to the power lines was acceptable for a

forest.
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314. We required Minemiium to develop a site-specific plan with Arboretum
.representatives to addreSs their concerns, to minimi7.e impact (.n the Arborettun and its
wetlands, and to include their recommendations for.restorapon. This consultation is n.ot .

only for the Arboretum ptoperty that might be directly affecte(1, but for construction .
within the adjacent Consolidated Edison property since constroction would affect the
perennial and intermittent streams that feed the wetlands within the Arboretum. The site-. .

speci~c plan for this .constructiQn should. try tQ maximize the use of th~ cleared portion .of
Consolidated Edison's right-of-way, minimizing the.need to. clear trees along the outer
portion.;ofConsolidated Edison's righ~-of-way.. This could mean a further re4uctionofthe-..
right-of-way.widthpastArboretum property. .~. ~: .

315. For the segment of the pipe.line adjacent'to the Arbox:etum, we encourage :...
Millennium to make every effort to develop a plan that minimizes the need to clear trees
;'along the outer part of Consolidated Edison's right-of-way. By using the cleared portion .,
:of Consolidated Edison's.right-of-way, Millennium would ienlove the proposed pipeline :
from the Arboretum's property. We believe that Millennium (~ould construct this se~ent:"
'of the pipeline with a drag sectio~. Constructing the pipeline in this manner could also. .'
reduce. the land requirements, the construction right-of-way width, and the. need to clear .

:trees. Millennium's plan should also ensure that construction and restoration of the ,
disturbed area is completed quickly. .

316. It is difficult to control Phragmites once the weed has been established.
Phragmites exist within Consqlidated Edison's right-of-~ay 'tvhere wetlands are open. to .'
sunlight. The plant does not exist in the Arboretum wetla})ds which are forested and
shady. Millennium committed to the long-term removal of Phragmites that may spread .

into the Arboretum as part of its plan to control the spread of the weed. Further, by
maximizing the use of the cleared Consolidated Edison right.of-way and minimizing the
removal of trees outside the cleared corridor, more of the Arboretum property will remain
forested and spaded. The shaded areas created by the forest cover discourage the

establishment of Phragmites .

317. The DOT's regulations require a 10- foot-wide treeless corridor centered over the
pipeline so that the ground surface over the pipeline can be visually inspected. The final
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EIS discussed the visual impact of having .a clear right-of-way .n' However, the.corri4or
at this location would be adjacent and, to the greatest extent possible, Within the existing
cleared Consolidated Edison corridor. This will minimize tpe impact of the treeless
corridor on the Arboretum since the corridor will be Within a previously disturbed, linear

utility corridor.

.croton-on-Hudson's Water SynnlIY.

Re.quest for RehearingI.

318. The Villages contend that the Comprission vio~ated NEP A by arbitrarily. .;;
dismissing its concerns about Croton-Qn-l.Iudsonts wellfield. and water ~upply.. .The ,
Villages contend that the Commission treated.the Croton-on-Hudson wellfield and water ..
supply issue different than it treated the w&ter supply issue for Peter Supa's property in. .:
upstate ..New York. The Villages point out that the Interim,Order contained a condition .
(environmental con.dition 58) requiring a site-specifi~ study for the Supa property, but did ~:.
not require one. for. Croton~on-Hudson's wellfield aDd,watersupply. : .

\ Commission Ho]din~.2.

3) 9. There .are substantial and discernable differences betw een the drinking water ..

supply system for Mr. Supa and the valley-fil1 aquifer for Croton,.on-Hudson.. Obviously, .
there is a difference in the water volume:\>etween Mr. Supa's water supply system, which ;
consists of a spring outlet and a I,OOO-gallon cistern, and an aquifer that supplies water
for approximately 7,100 people. Mr. Supa's spring outlet consists of a single (or limited .

series). of discrete above-ground and near surface discharges of groundwater, ,whereas .:
Croton-.on-Hudson's aquifer consists of multiple lateral flow paths at some distance'below:
the ground surface. The final EIS determined. that the possibility of intercepting Mr.'
Supa's water supply was remote. However, because the Supa groundwater source is
discrete and is expressed surficially, trench construction cou]d theoretically intercept
Supa's water supply. For this reason, we adopted environmental condition 58. .
Conversely, the valley- fill aquifer is a deeper and more diffu.se feature. Thus, we do not .
believe that pipeline trench. construction could intercept or otherwise affect the primary
flow patterns within the aquifer. Furthennore, in the unlikely event that flow were
intercepted, we do not think that ilie impact could affect the overall water supply of
Croton-on-Hudson. Nevertheless, to further reduce what we consider to be an extremely
unlikely outcome, we restricted the construction window to <:oincide with seasonal low
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flow periods and what would typically be a tim~.ofyear that.e~eriences lower ground .

water elevations!30 .;:. .

320. The Villages' assertion that the :tinal EIS suggested that: blasting wo~d improve.

the aq~ifer recharge is erroneous. The final EIS stated that preViously seale.d.in:filtration
pathways could be opened by blasting. The final EIS did not state that this w.ould result

in an improvement to .the aquifer.

Wetlandsz.

Reguest for Rehearing1.

321. The VillagescoDtend that the final ms' .assessment of impacts to .wetlands is. .I
inadequate 3:Dd prematurely concluded that ~etland impa$ would be minim~.. The' .

Vi1lagesiclaim .that the Millennium's proposals fail to comply with EP A guidelines,
contending (1} that section 404 of the. Clean Water Act, regarl:ling the discharge:of : ...
dredged or :fill material into waters of the United states, requires a permit from the COB; .

(2) that the final EIS lacks a site-by-site. description of the function, value, impacts, and
mitigation measures necessary for each 9f the 673 wetlands crossed by the proposed .
pipeline; and (3).that Millennium does not include the required wetland restomtion and .

mitigation plans it must develop to compensate. for destroyed wetlands, as required in the .
~ A's section 404(b )(l) ~idelines. To 'Support its position, the Villages cite ail April 27,.

:1.00 1 letter from the EP A.

.Commission Holding2.
..:. .: ..1.

322. The fiilal EIS did not state that:wet1and.impacts would be minimal. Rather, the
final EIS indicated that Millennium's proposed and.our recommended mitigation would

minimize construction impacts}31 I

323. Millenniurn filed in the public record a site-by-site description of a11 of the
wetlands to be crossed consistent with the EP A's guidelines. The final EIS did not

13~e seaso.nal restriction is based upon historical streamtlow and rainfall data.
These data suggest that extreme meteorological events, such as ~urricanes, do not
commonly occur during this period and that, even if an extreme event were to occur,
practical constraints on construction activities .would prevail during the event and its

immediate aftennath.
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fuclude a ~escription of each of the 673 wetlands because it would be voluminous and

encyclopedic.

324. The Villages relyon an Apri127~ 2001 letter from ~e I!P A to claim that
Mi1IenniUJJ1 did not sub~t the required wetland restoration and mitigation plans. The
EPA, however, filed comments addressing'the adequacy of the wet1and information after
the Apri127 ,2001 letter cited by the Villages. Specifically, in a December 7,.20011etter
from the EP A that comments on the final EIS, the EP A stated that it had reviewed the

I
wetlands mitigation plan that Millennium was developing with the COB. The HP A stated
that this plan "will go a long way towards addressing the [EP A ts ] concerns regarding ~e .

project's.wetland impacts" arid that if "wet1ands.impacts caused by tIle project are fully
mitigated through the [COB's] section 404 Eroc"ess, the EP A will not object to the :
issuance. of the 404 permit. for the project." 3] .'.~ .

325.- Finally, the Interim Order required that Mill~um obtain a section 404 pennit
prior to beginning construction. ' We believe that Millenniumfs compliance with the:.
wetland mitigation..plan that will be a part ofits section 404 permjtwill adequately;
address wetland issues.

Trail Systems'AA.

Reguests for Rehearingi.

326. The Villages contend that the final EIS did not adequately address Millennium's
impacts on trails in the Hudson. National G.olf.Course. The T own of Qreenbuigh, New
York ( Greenburgh } .asserts that the final EIS did not address all of its concerns regarding
pipeline construction along a public bike trail..that is prone to flooding. Further,
Greenburgh asserts.that the proposed pipeline.wi1l be constructed in an area where .it .
plans to construct a scenic bike path.

~ommission Holding2.

327. Table 6.2.6.1-9 in the fma] EIS identified trai]s and re..."Teation areas that will be
crossed by Millennium, including trai]s in the Hudson National Go:lf Course; the 1engtb of
.the crossings; and the amount of 1and within the resource areas that will be 8cffected a1ong
the pipeline route. Section 5.8.6.2 of the final EIS and section ll.G. ofMillennium's

13ZEPA's letter filed with the Commission on December 7, 2001.
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Environniental"Construction Standards also addres~ed trail crossings.l33 The final EIS
recommended that Millennium work with the approp~ate land managers to develop
restoration plans for crossing the trails. These plans are typically developed and finalized
during easement negotiations. The Interim Order required that Millenniuin file the final

plans with the Secretary of the Commission.

328. Sometimes pipelines are constructed in areas that are prone to flooding.. This issue
was discussed in section 5.3.1.2 in the final HIS. Millennium stated that it win install the ..

pipeline at an adequate depth in areas that are subject.to erosion due to flooding and that
it win design the pipe to have sufficient negative buoyancy (typically concrete coating or
set-on weights). to prevent operation or maintenance concern.c;:. Millennium c~ use these ..:
procedures along the section of the pipeline in Gre~nburgb.

329. Greenburgh can coordinate its plans for building a scenic bike path with
Millennium's construction .schedule. FUI1her, if Greenburgh: begins or completes
construction of its bike path prior to Millennium's beginnirig construction, Greenburgh
can develop plans for compensation or appropriate. mitigation during its. easement .
negotiations. .Millennium is required to develop and file plans with the Secretary of the
Commission in accordance with environmental conditions S] (mitigation plans for
construction and restomtion in recreation and public interest areas) and 63 (mitigation
plans for construction and restoration in recreation and public interest areas crossed..by
the ConEd OffsetlTaconic Parkway Alternative) in .t}1e Interim Order.

Issues Raised bI the Town of GreeilburghBB.

.330. Greenburgh states .that there is onJy one shut-off valvc in town. Greenburgh would. ..i
like at least two shut-off valves. : '. .

331. .The DOT's regulations identify the separation distance between ftanSniission .line
valves!34 However, the Memorandum and supplemental Memorandum between
Millennium and the NYPSC have modified, where a~licable, spacing requirements
between valves on the proposed Millennium pipeline. 35 Nevertheless, Jocal jurisdictions

have negotiated with pipeJine companies to have additional valves pJaced within their
towns. Greenburgh can do the same here. Th~e new or modified lo.cations must be
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approved by the Director of OEP , consistent with environmental conditiOn 5 of the
Interim Order, since they would constitute a change to the approved facilities.

j32~ Greenburgh is concerned about an emergency-plan forthe town, stating that JiQ one
.connected with the town government has been contacted. about an emergency response
plan, nor does it know wh~ to contact if there is an emergency. Greenburgh states that .it
has not identified access points to the right-of-way if there is a nee4 for emergency.
v'ehiclesduring construction or operatio~. Further, Greenburgh is concerned about third-
party damage to the pipeline once it is constructed. Greenburgh contends that.as-built
drawings must be.available for local authori~es and the Colnmissio1;1~ that the.. .
Commission should require the pipeline route to be clearly marked, that the Commission
should require Millennium to be a part of the. mandatary n.otification plan by w11ich .
Millennium is notified of construction work near the pipeiine, and that the Commissjon
shouldr:require Millennium to participate in the. New .York State Underground Facilities

Organization.

.333. .:The final EIS addressed emergency plans in g.eneral.~36 The DOT's regplation~
require:that each pjpeline operator must establish an emergency plan that includes
procedures to minimize hazards in natural gas pipeline emergencies}37 Thus; ..
Millennium must coordinate with each affected locality to develop an emergency plan
prior to.placing the pipeline in service. .Part of that plan will inc1u~e establishing and
maintaining communications With local fire, police, and public officials, and coordinating.
emergency responses. This communication. must include appropriate contacts between
Millennium and the local jurisdiction.

334. Right-of-way. access for emergency v~hicles during cons1ruction and operation
would be via the cons1ruction or permanent right-of-way and access roads such .as p\Jblic
roads that are crossed by the pipeline. This is typical for all pipeline cons1ruction

projects.

335. As-built drawings will not be available until the pipeline is constructed. They can
be a part of the emergency plan developed in Greenburgh, or other jurisdictions,. as long
as there are appropriate limits. placed on public availability of detailed facility
information.

136~ sections 5.12.1 and 5.12.4 in the final EIS.

13149 C.F.R. § 192.615.
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336. As stated .in the final EIS, since Apri11982, pipeline operators have been required
to participate in "One Call" public utility programs in populated areas to minimize .
unauthorized excavation activities in the vicinity ofpipelines. The ."One Call" program is
a serVice used by public utilities and.some private sector companies ~ oil pipelines
and cable television) to provide pre-construction information to contractors or other. ...
tilaintenance..workers on the location of underground .pipes; cables, and culverts!38. The
"One Call" program is a more generic name for programs that may have different names
in different regions, such as the New York State Underground Facilities Organization .

.mentioned by ~reenburgb. Millennium stated that it :would participate in a "One Call"

program. I y

,... ...

{ .!-.

, .
337. Greenburgh is concerned that it has not been contacted by Millennium. regarding ..

.construction .impacts on roads within the town. Construction across or along roads is-.
addressed in..the :final EIS.139 Millennium -will need to obtain appropriate pennits for
construction :where the proposed pipeline will affect roads. Greenburgh can address
construction roles and regulations and issues regarding traffic supervision during its.
pennitting process. -:..'.

., :
338. Greenbu~gh is concern~d because Millennium proposes to construct the pipeline ,'.

between two- buildings at a Coca Cola -plant. -Greenburgh states-tbat in the future the- plant:.'
operator int~ds to connect-the two buildings with a Dew building. ;. ..,

i;: :7'
339. .This issue was identified in the :final EIS!40 Millennium is working with the
owners of the Coca Cola property and the owner of the adjacent. LCOR Asset
Management L.P. and Eastview Holdings L.L.C. property concerning alternative routing.
.A re-route of,the project on these. properties would not affect other landowners and :the re- ~ .
route may be .filed for the approval of.the.Director of OEP priOl!. to construction pursuant " .

to environmental condition 5 in the Interim Order.

.Comments bI the FWScc.

340. On February 28, 2002, the FWS ~Ied comments with the Commission, concerning
updated ali~ent sheets for Wetland 9, which contains habitat that may be suitable for
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the bog turtle,-,BItematives to the Lake Erie crossing, and a compensatory wetland-mitigation plan. .

341". We detennined that MiUenniuni's.proposed construction would have no adverse
effect on the bog turtle if Millennium complied with its Environmental Construction .

Standards and the environmental conditions included in the Interim Order. The FWS
stated that it would concur with our detennination if Millennium can demonstrate that
impacts to the .bog .turtle can be avoided in Wetland 9}41 Millennium has not filed the
.final alignment sheets at this time,. but we do not expect Millennium to do so until its
entire route is finalized. When the final alignment sheets are filed, however, w~ will
coordinate our review of the alignment sheets with the FWS to ensure .that the final
construction plan demonstrates avoidance of the bog turtle habitat. .: ..

...
.342. .The final EIS discuss~d alternatives'to the Lake Erie crossing!42 Any pOrtion of
the Millennitim project in Canada, including the segment of the pipeline in the Canadian
waters' of Lake Erie, is beyond our jurisdiction. We cannot evaluate the cost and
.environmental impacts of the Canadian portion of the proje~

343. .,The final EIS discussed Mi11~nnium's-compensatory wetland mitigation'plan.143 -.
As part of the COR's review and permitting p.rocess,.Millennium will be required to .:
develop a wetland mitigation plan. Millennium shall file with the Commission any
restoration or mitigation plans developed during the pennitting process, along -with. other
agency (~ FWS)-correspondence. In,addition to COB's pennitting requirem~nts,
Millennium has applied for and received its section' 401 WQC from NYSDEC.. The
WQC required,that Millennium.restore all wetland crossing areas, except for temporary
access roads,';to pre-existing contours and grades within the wetland and f9r a distance of ';.
,100 feet from the edge of the wetland, witbin48 hours of backfilling the trench.

New Castle's Reguests for Clarification

QDDortunitt to Comment on Millennium's f'inal Route SitingA.

344. New Castle requests clarification, asserting (1) that affected m.unicipalities and
local governmental entities should receive copies of notices, reports, and proposed plans

]4]~ the final EIS at p. 5-76.

)42~ sections 3.2.4 and 3.3.1 in the final EIS.
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that will be :filed by Mill~um with the,Secretary and landowners as required by various
environmental co~ditions in the Interim Order and (2) that the Commission should
consider any comments that such governmental entities may provide about these :filings.
New CaStle contends thatits request to make expli~it p.iovisi(m for notice and comment
.by local governmental authorities is the most effective way to ensure that the cooperative
.effort With local authorities is meaningful and that local interests are protected New:
.Castle states that its Town. Code has regulations ab.out blasting, slope.protection, clear..
Cutting, ti-eepreservation, and waterbody and wetland protection and that it has p~onnel
who are competent to comment on these. issues..as they might relate to site-specific plans
within the town. New Castle sees no reason why it should .n~lt be a;fforded the same rights.
ils..Mount Vernon, the Jane E. Lytle Arboretuni~ Teatown Lake Reservation, and other.
property. owners who were granted a last conunent 'on the 4etiills of the pipeline's siting
p~t to environmental conditions.

i

\.

.345. .New Castle cites several environmental, conditions that require Millennium to

.develop site-specific plans-and that require Co1i1Inission review.and written approval
.prior to their use. S.ome of these conditions require Millennium to coordinate with
property owners about restoration of tlteir properties after constmction is compl~ted.
..Other conditions, such as environmental. condition.5, were.~dopted in anticipation of
route changes that might be needed to .b,etter protect a r.esource or.' because Millennium
:may negotiate route changes with affected landowners. Conditions specifically.
addressing consultation With representatives' of the Jane E. Lytle Arboretum, the Teatown
:Lake Reservation, and other open-space land managers in developing the final.planS.for
the project within these types of public resource areas are. consistent with reqUirements
placed on the sponsors of other pipeline. construction projects.

;. ..f .
346. New Castle and other interveners may comment on any filings that Millennium
will make in compliance with the conditions adopted herein or in the Interim Order,
including site-specific plans that are developed for properties crossed in New Castle. We
will consider these commeJ)ts. Millennium may consult with local authorities as it
develops its required final site-specific plans. However, we see no need to require

Millennium or the landowners to include local authorities in this process.

.QnnortunitI to Particinate in Environmenx~nitoring PrB.

347. New Castle states that it should be able to participate in the environmental
monitoring process for the project where it affects properties within New Castle's borders.
Specifically, New Castle requests it be allowed to participatc in any complaint and
resolution proceedings involving site construction, restoration, and mitigation. New
Castle con.tends that this request wlll not cause any unreasonable delay, but will ensure
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348. We wil11iave ~d;.party , contract per~onnel and Commission staff monitoring the

constmctioti. of Mi1lennium's pipeline and restoration .of disturbed8reas.. Third-party

contract inspectorst who win be'directed.by and report to Commission stafft wil1.be,on-

site fun; time d\tting construction and restoration to monitor the environmental requirements in ~s order and the Interini Order. Other F ederal...and state agencies .will

also have insp~tors on-site, who win monitor the impact of the project on resources under

their jurisdictions. New Castle'tnay b~ve its.own inspectors for consttuction Within the

townts, borders.., It.is not uncommont for. examplet fortoWns to have their own1inspectors .

on hand where pipeline proj ects cross roads or town parks. They' usually coordinate with

our inspectors or the pipeline~s inspectors and should report potential problems or

particular concerns to the inspectorst other Commission staff, or. use the. dispute resolution

proces.s. Thus; it is not necessary to clarify the' environmental conditions as requested by

New Castle. .'.

II
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D. ~otification When Ston-Work Orders.Issued
.

351. New Castle requests that the Interim Order be clari:fi~d so that it will be noti~ed
any time the NYPSC issues a stop-work order to Millennium. New Castle contends that

the Commission should also be-notified. -:.

352. Millennium is re.juired to notify the Commission whenever it receives any no6ce .

of noncompliance identified by other Federal, sta~e, or local agencies o~ the same day that
;such agency notifies Millennium. Thi5.would include notification of any stop.-work order.
that might be issued by the NYPSC. We do not th1nk.that itis unreasonable for a town or
.local government to receive this notification..: Thus; we wi1l:.clarify that -any town or other.;
.local government that would like to receive this notification. may request it and. the. .
Conunission..will require Millennium to:send the requesting authorities such notification.

: Since New Castle has expressed.a particplar .interest in any stop-work orders that the .

NYPSC might iSsue, New Castle should consider making a similar request for: .:.'
notification to the NYPSC. ". ...: ;. :~ ,.

Ibird-Par.tt Construction Comnliance Moni1~E.

353. New Castle contends that we should require Millennium to hire third-party
" cons1niction'"monitors similar to third~party enviromriental compliance monitors.

:354. The engineering specifications.for consb"uction ofMi1Jenniumts pipeline are under.
the jurisdiction of the DOT. The NYPSC has been delegated the authority to pversee this
aspect of the Millenniumts project Thus, we do not have jurisdiction to impose this

; requirement.. .:. ; .;

Measurement ScaleF.

355. Environmental condition 5 requires aligmnent sheets with a scale that is not
smaller than one inch to 6,000 feet (I :6000). New Castle contends that environmental
condition 5 should be clarified to require a larger scale to ensure more precision.

356. We will not require Millennium to provide maps, sheets, and photographs at a
larger scale. If it is determined that filed maps, sheets, and photographs do not provide
the level of detail needed rot analysis, we will instruct Millennium to file more
appropriately scaled materials.
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ConclusionIX.

357. Millennium has demonstrated a market:by entering into long-tenn, .binding,
'precedent agreements for two-thirds of project's capacity. Millennium's pipeline will
meet the growing energy needs of the northeast, including New York City, where n.ew
infrastructure is needed to bring natural gas supplies .to market Millennium win also
provide another pipeline fo! shippers to transp.ort Canadian gas supp~es to the.region and
.Millennium's intercorinects with other pipelines will provide access to domestic supply
areas "38 well. .While there will be locally significant .environmtmtal impacts associated
with the construction of MiUennium's pipeline, especially from the Hudson River into
iW estchester County , most <?f the impacts are short term, occuning only: during the period
of.actu"al construction, .and can be mitigated extensively thi-ough the environmental. ...
conditions adopted.herein and in the Interim Order. In addition, MilleDnium,.Mount
Vernon, and other. interested parties .and citizens in Mount Vem<?n have negotiated ~d "

found~a route through Mount Vernon that avoids the.constrtlction ofpipeline.facilities
close to residential neighborhoods, aparbnents buildings, churches, fire stations, a school,
health center, and hospital. Thus, we find that Millennium's proposals are in the p\lblic

convenience and necessity.
(

The Commission ord~:

(A) A certificate of public convenience and necessity is issued under section 7( c )
ofthe.Natural Gas-Act authorizing Millennium to construct and operate its pipeline::
through Mount Vernon along the originally proposed corridor from mileposts 421.5;to
421.8, as more fully de~cribed in Millennium~s application as amended and supplemente~
and along the Mount Vernon Variation from milepost 421.8 b) the Mount Vernon.'B.ronx.

border, as more fully described in this order.

(B) The requests for rehearing are granted and denied, as indicated in the body of

this order.

(C) The requests for clarification are granted and denie~ as indicated in the body

of this order.

(D) The requests by the Villages, CortlaI1dt, and Westchester that Millennium's

certificate be rescinded are denied.
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(E) The "untimely motions to intervene by the Taxpayer Alliance, Paul and
Nannette Wasserman, and the City of New York are granted.

By the Cominission..

{S"EAL)

..
;.

~

(
... j

(
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Appendix A

BnarcliffManor Public Sch()Ols
County of Westchester, New" York

Kabn,David
Lewis, DQnald E. .00

Lewis, Randy
Millennium Pipeline Company, L.P. ':
Mount Vemon Oversight an,d Review Coalition
New York City Deparbnent of Environmental Prot~ction° .

Not Under My Backyard
Riverkeeper, Inc.
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Village of .Croton-on-Hudson, New York and Village ofBriaJ'cliffManor, New York

(joint motion)
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Appendix B

The NMFS recomm\~nds the following mitigation measures to avoid the poten1ia1taking of shortnose. sturgeoJn: .

.Pre- and post blaSlt monitoring for shortnose ~turgeon shall be conducted underthe supervision of a NMFS approved observer with the use of side-scan sonar.. .

.Side-scan sonar sllould be u~ed.20 minutes before tlle blast to detect the
presence of schools of fish in the vicinity of blasting. The surveillance zone will be .

approximately circular witll a radius of about 500 feet extending outward the e:ntire length
of the trench. .

.Scare charges should be used shortly before blasting is undertaken. Each
individual scare charge shall not exceed a TNT -equivalent weight of 0.1 pound. The
~etonation of the first char!~e will be at 45 seconds prior to blasting and'the second scare
charge'should be detonated 30 seconds prior to blasting. Side-scan sonar should be used
following the detonation of scare charges to ensure that schOt)ls of fish have moved out of
the vicinity ,of blaSting. If monitoring indicates fish are stjll present in the area, blasting' , ,

activities should be delayecl.

..

l.

.Blasting will be confined to a single episode, rather than multiple blast events.
Detonation of explosives will be separated by a minimum of a 25 millisecond time lag
and one to two drill holes vml be set per time delay. Minimizing the uumber of holes
detonated p.er time delay w'ill minimize the total pressure generated from the blast, given.
that the maximum. overpressure produced will be related to tJle size of the charge perdelay rather than .the summation of all charges. .

.All blast holes will be stemmed to suppress the up\\rard escape of blast pressure
from the drill hole. Stemming will be three to seven feet thi~:k, depending on the depth of
the drill hole, and will use J~aded, clean crushed stone that is 3/8 inch or 1/4 inch.

.The minimum ch~trge necessary should be used per delay and a maximum charge
weight of35 pounds will bl~.used per delay. Blasting pressure should be monitored.

.Blasting should bl~ conducted within the originally agreed upon construction
window of S.eptember 1 to November 15.
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Under section 305(b )( 4)(A) of the Magnuson-Stevenson Act and Part N ,
Paragraph 3(b ), o.f the Clean Water Act Memomndum of. Agreement between NMFS ~d
COB, the NMFS recommends that Millennium use the following conseryation measur.es
to. protect fish .with designa1ted essential fish habitat in.~e .Huclson River whe~ blas~g.

would occur:

.: The I-Blast moQel should be repeated to determine if the bubble curtain
perimeter needs revision in: order to provide the: additional one percent mortality .
protection for all size classes of out migrating alosids, an important fomge species for
many species for which EFH has been designated in the Hudson River estuary and- -.

beyond:'
' .

.In the event that a school of fish is present in the blasting zone and remains
undeterred by noise-generating devices, blasting must be delayed until the fish move
outside of the calculated,impact area. The decision to proceed must be approved
inunediately in advance by the .independent enviromriental monitor ordesignat~d
personnel from the involved stat.e or federal ,regulatory agencies.

.Provide the NMF:S with an actual blasting plan as soon "as it is- developed by the -

contractor for- final agency review. This plan -should be designed to achieve the necessary ..
fracturing in one episode and in a manner to minimize the re.')ulting physical and .
biological impacts. The NMFS requests that its staffbe given a minimum of 48 hom:s
notice prior to any detonation taking place so that agency observers may be deployed if itis determined necessary or desirable upon review of the finaJ plan. .

:. All .fish kills and habitat damage that exceed the very limited:area of impact
characterized in the supplemental EFH assessment must be c:ompensated based on. "

suitable replacement values or formulas.
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MB. Magalie Roman Salas, SeCIet8Iy
Federal Energy RegulatOr}r Commission
888 First Street, N.E., Roolm lA

Washington. D.C. 20426

In Reply To:

OEP/DEER/Gas Branch 2
Millenium Pipeline Compamy, L.P .
Dooket Nos. CP98-15O-OO[) et at., and

Columbia CJ8S Transmissicm Company,

Docket No. CP98-151-(XX)

Dear Secretary Salas:

This 1etter pertains to the Nrational Marine Fisheries Service's (NMFS) ongoing consu1tations
with the FeOOra1 Energy Re:gulatory Commission (FERC) pursuant to Section 7 of the

Endangered Spccics A(.'t (ESA) of 1973, as amended, and Essentia1 Fish Habitat (EFH) Section
305 (b ) provisions of the M~uson-Stevens Fishery Conservatiooand Management Act (MSA),
on a portion of the proposed Millennium Pipeline Project. Our oomments conveyed in this letter
rep1y to FERC's reinitiatiOJl of a Section 7 consultation for whicb. you have ~ a

supplemental biological ~:essment, and to EFH consu1tation for which you have ~ a
supplemental EFH assessment. Both assessments address an additiona] project component of
underwater blasting that will occur in a portion of the lIaverstraw Bay Hudson River crossing
alternative. Included in this conespondence are conservation recommendations to address
incremental impacts associ/ated with this newly introduced construction activity in accordance
with our authorities mentiolJed above to protect living marine resources and habitat.

Revised Construction PIaIl

Project revisions discussed :in FERC's supplemental assessments address the effects of
underwater blasting within a segment of the pipeline oonidor from the eastern shore to a point
185 feet offshore in Haverstraw Bay. Millennium has confinned dlat consolidated rock will be
encountered along an area 185 feet in length at the eastern most portion of the proposed route and
has estimated that 260 cubic; yards of rock will be removed to achieve the necessary trench depth.
Millennium wilJ initially attempt to remove the rock using an environmental dredge or barge
mounted excavator. The FE~C assessments indicate that blasting would not be undertaken until
efforts to remove rock emp1oying the above mechanical methods fail. Millennium expects that at
least some of the consolidatA:d materiaJ can be handled by mechanical means. FERC has
determined that the ~ons of blasting and subsequent removal of rock material



destroy or affect the benthic community beyond the footprint di~ussed in the initial assessmcnts,
nor would the proposed construction schedule be altered by th~ activities.

Prior to blasting, soft material (refen'ed to as overburden) would be removed as described above
and stored in shallow water barges. Sidecasting would be prohibited. Turbidity im~ would
be mediated by the use of the environmental bucket to remove sediment prior to excavation of
rock with an open-bucket backhoe. The setback distance for removing rock and overburden
would be detennined in the fieJd, depending on actual site conditions; however, the construction
plan assures that the setback would not exceed the project coniOOr described in the original
biological and EFH assessments for this crossing.

If possible, the blasting is to be accomplished by a single episode, with a maximum of 200
boreholes set 6-11 feet deep and spaced 3-5 feet apart. Charges would be set on delays with 1-1
holes and a maximum eharge of 35 pounds per delay. Each bore would be stemnm with 3- 7 feet
of crushed stone placed in the borehole over the charges. Notwithstanding, the Vibra- Tech
attachment indicates that more than one blasting episode may be necessary doc to barge access
limitations. To enhance the mitigation of blasting im~ts, attempts u> detect fish schools would
be made prior to detonation, and noise-generating devices would 00 used to discourage fish from
apprDa::hing the blast area. An air bobble curtain would be instal1ed within the 96 hour 111>
mortality distance based on the Coastline Environmental Service's I-Blast model (assuming a 35
pound high explosive charge and fish weighing between O.2S and 15 poW1ds).

The pipe would be instaJled and the excavated trench will 00 backfilled to original elevations
with the stockpiled l'tx:k and sediment consistent with IK:tivitics ~ for the remainder of the
Hudson River crossing. It wouJd not be possible to restore the bendrlc habitat fully in the blasted
area since the fIIK:IUIm bedrock could not be rettJmed to its pre..construction condition.

NMFS Endangered Species Ad Co~!!ts

On January 17, 2001, FERC submitted a biological assessment (BA) and requested initiation of
fonnal consultation pursuant to section 7 of the ESA on the porti(m of the Millennium Pj~line
Project proposed to traverse Haverstraw Bay in the Hudson River , New York. On AprlJ 4, 2001,
NMFS requested additional information to supplement the BA. 1be information requested by
NMFS was discussed in greater OOtail in a conference can on May 18,2001. FERC submitted
additional information to NMFS in a letter dated June 1,2001. On June 7, 2001, the applicant,
Millennium Pipeline Company (Millennium), visited NMFS' Northeast Regional Office and
presented information on their project application. While this meeting did provide additional
clarification and details on the project components, no new infOmtation was provided and NMFS
concluded that June 1,2001, was the date of initiation of formal consultation.

On June 15,2001, NMFS informed FERC that &1] of the iDformaIion necessary for a formal

section 7 consu1tation and biologicaJ opinion (HO) had been received and reminded FERC not to

make any irreversible or irretrievable commitment of resources that wou1d prevent NMFS or

FERC from implementing any reasonable and prudent alternatives to avoid jeopardizing

shortnose sturgeon.



On September 14, 2001, NMFS issued a BO on the impacts ofFF.RC's issuance ofapermitfor
the proposed dredging and pipelaying portion of the Millennium Pipeline Project on endangered
shortnose BIuIgeoD. Following the conc]usion of the formal consultation, NMFS was informed in
a letter dated January 23, 2002, from Sidley Austin Brown and Wood that blssting may be
required to complete the pipeline installation. lnfom1ation jndicating that blasting may be

necessary during pipeline construction was not included in the irritiation package (i.e., the
biological asscssment or Supp]emental Draft Environmental Impact Statement). Thcrcforo, an
analysis on the eff~ of blasting on endangered shorblose sturgeon was not included in NMFS'
DO. Pursuant to section 7 of the ESA, reinitiation of consultation is required if project plans are
modified in a way that causes an effect to the listed species not previously Considered in
jKeparaIion of the BO.

In B letter dated July 3, 2002, FERC requested reinitiation of forma1 consultation on the blasting
portion of the Millennium Pipeline Project. In this letter, FBRC enclosed B supplemental BA and
two blasting mitigation plans prepared by Vibra-Tech Engineers, Inc. and Lawler. Matusky, and
SkeUy Engineers UP. NMFS has reviewed the supplemental B..~ and blasting mitigation pIans
and offen the following comments on the effects of blasting on endangered shorb1ose snuogeon.

Endangered shortnose sturgeon occur in the Hudson Ri Vet from IppfOximately New Yark City to
the Troy Dam. Both adults and juveniles have been found to use Haverstraw Bay for summer
foraging and/or ovelWintering. From late fall to early spring adult shortnose sturgeon overwintcr
in dense aggregations. Reproductive activity the following sprinl determines ovelWinterlng

behavior; non-spawning adults aggregate in and/or near Haverstraw Bay. while spawning adults
concentrate near Kingston. Most juveniles occupy the broad region of Haverstraw Bay by Jate
fall and early winter (Buckley and Kynard 1985, Dovel et at. 1992,Bain et at. 1998). Therefore,
both adult and juvenile shortnose sturgeon have the potential to be in the area dming blasting and
may be adversely affccted.

A number of studies have examined the effect of underwater bJasting on fish and have concluded
that blasting does have an adverse impact ResuJts from Prcyjous blasting studies conducted on
13 species of fish revealed that swimbladder mpture and hemoniIBging in the pcrlcatdiaJ and
coelomic cavities were common injuries (Wiley et aJ., 1981). Wtlile shortnose IturgecBJ were not
the focus of these studies, the results can be used to predict the impact of blasting on shortnose
Sturgeon given there are certain factors that influence both the magnitude of the blast and the
explosion pressure wave. Teleki and Chamberlain found that the magnitude of the blasting effect
on fish is dependent upon several physical and biological charactt:ristic8;. Physical components
include detonation veJocity, density of material to be blasted, and charge weight Fish shape,
swimbladder development, and location of the fish in the water C(IJumn represent influential
biological characteristics. The explosion pressure wave and resuJtant fish kill is influenced by
the interaction of additional physical components including the composition of the explosive,
water depth, and bottom composition {Teleki and Chamberlain, 1978).

In order to assess the impacts of blasting on shortnose sturgeon, in December of 1998 and
January of 1999 test blasting was conducted in Wilmington lIarbor. The results of this study
demonstrated that while shortnose sturgeon do suffer from swimbladder ruptures, more common



were distended intestines 'with gas bubbles in.~de and hemorrhage to the body wall lining.
Necropsies were only preiormed on approximately 70 shortnose sturgeon that were 35 feet from
the blast; the group 10Cate<1 70 feet from the blast were externallyexamined. It was later
concluded that the external examinations were insufficient in idc-.ntifying all b1ast related injuries
given that necropsies prefclrJDed later revealed serious internal damage. While it is evident that
shortnosc stln'geon can withstand a certain degree of blasting at certain distances from
detonation. it is also apP8J1~t that blasting does have the potential to cause serious injury (Moser.

1999).

A list of measures to minilnize the impact of blasting on shortn~ sturgeon have been
incorporated into the projo:t application, following a series of con'e8pondence between NMFS
and FERC (i.e., letters Fehroary IS, 2002, July 3 2002, e-mail July 25, 2002, and August 1,
2002). NMFS has reviewed these measures and in-- additional recommendations in
order to avoid the potential take of shortnose sturgeon:

.

.

.

Pre- and post blast ]lnonitoring for shortnose sturgc~n shall be conducted under d1e
supervision of a moo approved observer with the usc of side-scan sonar.
Side-scan sonar sho,uld be used 20 minutes before the bl8&t to detect the presence of
schools of fish in the vicinity of blasting. The surveillance zone will be approximately
cin:uJar with a radilJlS of about 500 feet extending outwanl the entire length of the trench.
Scare charges should be used shortly before blasting is UDdeJ1aken. Each individual scare
charge shall not exc= a TNT -equivalent weight of 0.1 Ib. The detonation of the first
charge will be at 45 seconds prior to blasting and the second scare charge should be
detonated 30 seconcls prior to bla.,ting. Side-scan sonar should be used following the
OOtonation of scare c:harges to ensure that schooJs of fish have moved out of dle vicinity
of blasting. If moni'toring indicates fish arc still present in the area, blasting activities
should be delayed.
Blasting will be confined to a single episode, rather than multiple blast events.
Detonation of explO&ives will be separated by a minimum of a 25 millisecond time lag
and 1-2 drill holes ~rill be set per time delay. Minimizing the number of holes detonated
per time deJay willIJt1inimi7P. the total pressure generated from the blast, given that thc
maximum ovetpressure produced will be related to the si'T.e of the charge per delay rather
than the summation of all charges.
All blast holes will1:e ste~OO to suppress the upward escape of blast pressure from the
drill hole. Stemming will be 3- 7 feet thick. depending on the depth of the drill hole, and
win use graded. cleal1 crushed stone that is 318" or 114."
The minimum cbq~ necessary should be used per delay and a maximum charge weight
of 35 Ibs will be useci per delay. Blasting pressure should be monitored.
BJasting should bc conducted within the originally agreed upon construction window of
September I-November 15.

NMFS has concluded that if Millennium finds that blasting is required to complete the pipeline
construction along the 185 fc~t easternmost portion of the crossing, it is not likely to adversely
affect the endangered ShOrtniose sturgeon, provided that recommended measures discussed above
are used to reduce the potential for take. Provided these meas~ are used, no further



consultation is required. However, if any of these measures are not emp1oycd, then it is our
detenninntion that this portion of the proposed project may affcc't the endangered shortnose
sturgeon, and reinitiation of formal consultation under the ESA will be required.

The above determination h:as been made using the best available scientific and commercial
information. As provided in 50 CFR 1402.16, reinitiation of formal consultation is required
where discretionary federal agency involvement or control over the action has been retained (or is
authorized by law) and if: j:l) the amount or extent of taking S{'e(:ified in the incidental take
statement is exceeded; (2) new information reveals effects of the action that may affect listed
spccies or critical habitat in a manner or to an extent not previou~ly considered; (3) the identified
action is subsequently modJfied in a manner that causes an effect to listed species or critical
habitat that was not consid:red in this biological opinion; or (4) .new species is listed or critical
habitat designated that may be affected by the identified action. In instances where the amount or
extent of incidental take is exceeded, section 7 consultation must be reinitiated i~ately.

~~ Magnuson..SteveDll Act, EssentIal FIsh Babltat Comments

In January, 2001, FERC sulOmitted an EFH assessment and request for consultation pwsuant to
the MSA. The assessment would be for construction activitics PJ1IpOIed in Haverstraw Bay in
the Hudson River, New York. On Man:h 22, 2001, NMFS respol100d to FERC's EFlI
assessment with 1) a swnmary of concerns related to the ecologi(:a1 effects that would be
incurred by constructing thc, proposed river crossing. and 2) EFH conservation recommendations
pursuant to Section 305(b )(4 XA) of the MSA. Subsequently, NMFS was informed that blasting
may be required in a portiOJ~ of Haverstraw Bay to complc:te proj&:ct installation. Information
describing the PJ1IpOIed blasting and its impacts on the Havcrstraw Bay habitat was not included
in the initial EFH assesSmeJllt or supplemental draft environmenUd impact statement. NMFS
received FERC's SUpplCJnelltaJ EFH assessment on Ju1y 8,. 2002. This assessment included
attachments produced by Vjlbra- Tech Engineers, Inc. and Law Jer. Matusky , and SkeJly Engineers.

This supplemental EFH 8SS4~ssment was P"'POred ~y FERC to evaluate the impacts that would
result from underwater bl8S1ting in a portion of th~.Haverstraw Bay alignment 8ltemati ve, which
was not considered in the OJiginal EFH assessment. Supplemental consultation is necessary
since the original EFH assessment was submitted because the applicant has determined that
mechanical means aJone w()luld not likely succeed in establishing the trench necessary for the
pipe to complete a portion ()fthe proposed river crossing. NMFS has reviewed the supplemental
EFH assessment and offers Ithe following commcnts and conservation recommcndations pursuant
to Section 305(bX4)(A)oftJl1e MSA and Part N. Paragraph 3(b) I)fthe Clean Water Act MOA
between NMFS and the Am)y Corps of Engineers (ACOE).

The supplemental EFH assessment and attachments indicate that the underwater blasting would
be confined to the easternmost 185 feet of the proposed llaverstraw Bay crossing. The
assessment includes a gener;!J blasting plan and proposed mitigative measures as refeu~ to in
the Revised Blasting Plan section of this letter. We offer the following comments and
recommendations on the supplemental EFH assessment pursuant to the MSA. These comments
and recommendations address incremental impacts associated with the addition of a blasting



component for const1'Uctic,n of the project through the Halverstraw Bay alignment alternative.
The conservation recommendations issued for this action complemcnt those already on recoJd for
the ongoing EFH consuJtation as stated in our letter to FERC on March 22, 2001, and under
consideration by FERC .

Project details discussed in FERC's supplemental EFH a.~sessmt:nt address the effects of
underwater blasting withiIl a segment of the pipeline corridor from the eastcrn shore to a point
185 feet offshore in Haverstraw Bay. The asscssment includes discussion of EFH impacts from
the blasting and subsequent removal of rock material; effects on the original project footprint
established in the initial assessment and on the original propcoeci construction schedule;
management of rock and ~~t spoils; and blasting pr1t>CedW'r'.s and prot{K:oJs. Mitigation
methods are also discusseCI (see Revised project Description). We understand from this
discussion that overlyjng soft materia] on the bay bottom would be removed as described in the
initial EFH assessment and stored in shallow dnift l?m-ges, and sidecasting would be prohibited.
Further, setback distance for removing the rock and]:SOft sediment, although determined in the
field, would be within the limits of the ~k project corridor described in the original BFH
assessment for this crossing. Moreover, blasting would occur only when mechanical methods
fail, and the project schedule would not be affected.

We note that Millennium proposes to accomplish the blasting in a single episoOO. but the Vibra.,
Tech attachment indicates 1that more than one episode may be na:essary due to barge access
limitations. The EFH assessment acknowledges that the cumu1ative effects of muJtiple bJasta
woUld exceed the effect of the planned, single blasting episode. FUrther. it would not be possible
to restore the benthic habitat fully since the fractwOO bedrock could not be returned to its pre-
constmction condition. The supplemental EFH assessment acknowledges that some unavoidable
changes would accrue to BFH where bedrock areas would be pennanently disnlrbed.

Regarding the application of the mitigative measures using noise-generating fish de'"~i:i:~fit and an
air bubble curtain, we have concern about the I-Blast model inputs. The air bubble curtain would
be installed within the 96 hour 1% mortality distance based on the Coastline Environmental
Service's I-BIast model (assuming a 35 pound high explosive charge and fish weighing between
0.25 and 15 pounds). We agree that the acoustic deterrents may discourage these fish from
nearing the immediate blasting zone and that a properly OOsigned bubb1e curtain would attenuate
wave pressures "oreated by the subaqueous blasting. However, we believe that assumptions used
in the I-blast mo&l do not ~ount for potential impacts on outmigrating alosid~, which will 00
smaIler than 0.25 pounds. and that the present air curtain design will not provide protection for
these fish. In this regard, the I-Blast model should be renm to ensure that"it win account for
protection of alosids smaller than 0.25 pounds.

As indicated in the initiaJ Ef'H as.qessment for this project. EFH i s present in lIaverstraw Bay for
six species regulated under Ithe MSA for the blasting component IJJ1dcr review: red hake
(Urophysis chuss), winter flounder (Pseudopleuronectes americanus), windowpane
(Scopthalmus aquosus), bluefish (Pomatomus saltatrix), Atlantic buttcrfish (Peprilus
triacanthus), and fluke (Paralichthys dentatus). The revised pipe:line installation requiring
blasting for the easternmost 18S feet of the Haverstraw Bay crossing would adverselyaffect EFH



primarily by disturbing na1:1n'81 sediment structure, by resuspendi ng contaminants, by dispersing
or destroying forage s~c~, by altering shallow subtidal habitat" by changing the natural
8horeline development, an.d by fractming the bedrock fonnation at the east shore of Haverstraw
Bay. NMFS recommends pmsuantto Section 305(b)(4)(A) of the MSA and Part IV , Paragraph
3(b ) of the Clean Water A(:t MOA between NMFS and the ACOE thc following conservation
recommendati ona :

.

.

The I-B)ast mode) ~lhou1d be repeated to detennine if the bubble curtainl"'lime/er needs
revision in order to provide the additiona1 1% mortality JK'Otection for all size classes of
outmigrating alosids, an important forage species for many species for which EFH has
been designated in 1the Hudson River estuary and beyond
In the event that a school of fish is present in dle blasting zone and ~mns undeterred by
noise-gencrating devices, blasting must be delayed until the fish move outside of the
calculated impact 8Jl'ea. The decision to proceed must be approvcd immediately in
advance by the independent environmental monitor or del;ignated personnel from the
involved state or fec:leral regulatory agencies.
Provide NMFS witll an actual blasting plan as soon as it is developed by the con~
for final agency reVJiew. This plan should be designed to achieve the necessary fracturing
in one episode and in a manner to minimi7.e the re.~ulting physical and biological impacts.
We also request that our staff be given a minimum of 48 hours notice prior to any
detonation taking place so agency observers may be deployed ifit is determined n~sary
or desirable upon review of d1e final plan.
All fish kills and habitat damage that exceed the very llinited area of im~ characteri7.ed
in the supplemental EFH assessment must be compensated based on suitable replacement
values or formulas.

Section 305(b )( 4)(B) of the MSA requires the involved federal allthorizing and funding agencies
to provide NMFS with a detailed written respcmse to these EFII c:onservation IecOmmendations,
including a description of measmes adopted by FERC and ACOE for avoiding, mitigating, or
offsetting the impact of the project on EFH. In the case of a respc3Dse that is inconsjstent with
NMFS. recommendations. Jf"ERC and/or the ACOE must explain its reasons for not following
the recommendations, including the scientific justification for an,Y disagreements with NMFS
over the anticipated effects I[)f thc propo.oo lK:tion and the mcas~ needed to avoid, minimize,
mitigate, or offset such effet:ts pursuant to 50 CFR 6OO.92O(k).

If new information becO~1 available or the project is revised in such a manner that affects the

basis for the above EFII COllservation recommendations. the EFII consultation must be

reinitiated pursuant to 50 C]~ 6OO.92O(l).

ConclusioDS

We offer the above recommendations in response to a change in ~pe for this project. We

recommend that FERC and Ithe ACOE (as appropriate) require th4t the project proponents revise

their proposed blasting plan to avoid and minimize negative imp~ on living marine resources

and habitats in accordance \lfith Section 7 and EFH conservation recommendations. We continue



..

i

to maintain our recommeJJldations issued on the overall pluject JJroposa1 as presented in previous

correspondence to the FERC S~retary and to the ACOE and look forward to your response to
EFH conservation recommendations issued on March 22, 2001, and existing ESA matters.

If you have questions concerning these comments or consultation requirements, please contact
Jessica Anthony at 978-281-9254 for ESA matters, and Diane Rusanow8ky at 203-882-6504 for
EFH matters. I look forward to continued cooperation with FERC through in this consultation

process.

Sincerely,

cc: USACE -Buffalo, New York, Albany Field Office
USFWS -Cort1andl
NYSDEC -Albany
NYSDOS -Cortland
NMFS -Anthony, Mantzari8, K. Conant, Colligml, CoIO8i, Gorski, RusanOW8ky,

lio~, KurkuI
GCNE -WirnAn\£
ACOB -Heidi F"ll'8tencel
FERC -leff SheDot/Ctas Branch 2, Pl-11.2

File Code: 1514-05 (A) FERC -Millennium Pipe1i~ Projett (blasting)

Patricia A. KurkuI
Rcgiona1 Administrator
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